READ THI S FI RST:

Using the Electronic NCP and the NCP | ndex

The National O and Hazardous Substances Pollution Contingency Plan (NCP) is now
avail able in WrdPerfect 5.1. This guidance file, "READ THIS FIRST," is designed to help
users easily access the NCP, as well as its acconmpanyi ng Preambles and I ndex. Also, this
file outlines how the NCP files are organi zed and explains how to nove around in the text
effectively and to | ocate specific page references

Errors:

While an effort has been nmade to verify the accuracy of the NCP files, the fina
printed Federal Register copies of the NCP should be relied upon in case of any
uncertainty.

Pl ease report errors to Rhea Cohen, Office of Emergency and Renedi al Response
Office of Program Managenent, Policy and Analysis Staff (0S-240), tel ephone (202)260-
2200

File Structure:

Five files conprise the conplete conputerized NCP docunent. Three of these files
represent the substantive text of the NCP, while the remaining two conprise the NCP
I ndex, which include a Table of Contents and a Key Terns |Index. Although all of the
files are protected against editing, they may still be searched for words or phrases
using the F2 key, or marked for blocks (F4 key) to be printed (F7 key). To select a
file, nove the cursor to highlight the nane of the file and hit the "enter" key. The
five available files are

ITABLE. CON: This file consists of three Tables of Contents. Section Ais the TOC for
the NCP proposed rule preanmble, Section B is for the NCP final rule
preambl e, and Section Cis for the NCP final rule. These tables
provi de specific Federal Register page references to the subpart and
section discussions that are included in the three sources

IPROPRE. AM This file contains the preamble to the proposed NCP published at 53 FR 51394
on December 21, 1988 (Federal Register page numbers 51394 through
51474).

IPREAMBL. E: This file contains the preanble to the NCP final rule published at 55 FR
8666 on March 8, 1990 (Federal Regi ster page nunbers 8666 through
8812).

IFINALRUL. E: This file delineates the NCP final rule, also published at 55 FR 8666 on
March 8, 1990 (Federal Regi ster page nunbers 8813 through 8865).

INCPI NDX: This file holds the NCP Key Terms |Index. The index was devel oped with
experi ence and know edge gai ned over the past several years through
the NCP revision project, and seeks to be as conprehensive as
possible. The primary references included are to the NCP final rule



and the preanble to the final rule, as well as selected references
to the preanble to the proposed NCP. These latter references are
more general and highlight only certain sections of the preanble to
the proposed rule and are not intended to be as conprehensive as
those for the final rule and preamble. The references contained in
the Key Terns |Index appear in three different ways, in the follow ng
order, depending on the source referenced:

(1) References to the preanble of the final NCP appear in regular, non-bold type. For
exanpl e, pages 8769-8770 al ways appear in
regul ar type

(2)References to the final NCP appear in bold type. For exanple, pages 8830-8831 al ways
appear in bold.

(3)References to the preanble of the proposed NCP appear with full Federal Register
references. For exanple, 53 FR 51469 refers to
the preamble to the proposed NCP.

The I ndex makes extensive use of the subheadi ngs where appropriate in order to provide as
preci se and detailed references as possible. It also makes free use
of cross-references, which permt the user to search for a reference
under several relevant main entries. |In all cases, subheadi ngs
appear in italics to assist the reader when searching for a cross-
referenced term |If the cross-reference includes italics, it refers
to a subheadi ng under another main entry.

Page Reference Search

To search for a specific page reference in any of the sections of the NCP, execute
the followi ng steps: retrieve the file which corresponds to the section in which you are
interested, hit the search key (F2), enter the four- or five-digit Federal Register page
nunmber, and hit the search key again. Note: |In order to conduct a search of the entire
document, you must initiate the sequence of commands fromthe beginning of the file.
Fol | owi ng execution of the search, you will automatically be shifted to the WordPerfect
text which corresponds to the top of that Federal Regi ster page
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ENVI RONMENTAL PROTECTI ON AGENCY

40 CFR Part 300

National O and Hazardous Substances Pollution Contingency Plan
AGENCY: Environnmental Protection Agency.

ACTI ON: Proposed Rul e

SUMVARY: The Environmental Protection Agency (EPA) is proposing revisions to the National
O | and Hazardous Substances Pollution Contingency Plan (NCP). The Superfund Anendnments
and Reaut horization Act of 1986 (SARA) anends exi sting provisions of and adds maj or new
authorities to the Conprehensive Environnental Response, Conpensation, and Liability Act
of 1980 (CERCLA). Furthernore, SARA mandates that the NCP be revised to reflect these
amendments. The proposed NCP revisions are intended to inplement regul atory changes
necessitated by SARA, as well as to clarify existing NCP | anguage and to reorgani ze the
NCP to coincide nore accurately with the sequence of response actions

DATES: Comments on the proposed revisions to the NCP nust be submtted on or before
February 21, 1989. Elsewhere in this issue of the FEDERAL REG STER, a separate notice is
bei ng published announcing the dates, tines, and | ocations of public nmeetings regarding
today' s proposed revisions to the NCP to be held during the public comment period

ADDRESS: Witten comments on the proposed revisions to the NCP should be submtted, in
triplicate, to the Superfund Docket, |located in Room LG at the U. S. Environnenta
Protection Agency, 401 M Street, S.W, Washington, DC 20460. The record supporting this
rul emaking is contained in the Superfund Docket and is avail able for inspection by

appoi ntment only between the hours of 9:00 a.m and 4:00 p.m, Monday through Friday,
excluding | egal holidays. As provided in 40 CFR Part 2, a reasonable fee may be charged
for copying services

FOR FURTHER | NFORMATI ON CONTACT: Tod CGold, Policy and Analysis Staff, O fice of

Emer gency and Renedi al Response [ OS-240], U. S. Environnmental Protection Agency, 401 M
Street, S.W, Washington, D.C. 20460, at 1-202-382-2182

or the RCRA/ Superfund Hotline at 1-800-424-9346 (in Washington, DC, at 1-202-382-3000).

SUPPLEMENTARY | NFORMATI ON: The contents of today's preanble are listed in the follow ng
outline:

I. Introduction
I'l. Major Revisions in Each Subpart
I'l'l. Sunmary of Supporting Anal yses

I . I NTRODUCTI ON

Pursuant to section 105 of the Conprehensive Environnmental Response, Conpensation
and Liability Act of 1980, Pub. L. No. 96-510, as anended by section 105 of the Superfund
Amendnent s and Reaut hori zation Act of 1986
Pub. L. No. 99-499, (CERCLA or Superfund or the Act), and Executive Order (E. O ) No
12580 (52 FR 2923, January 29, 1987), the Environmental Protection Agency (EPA) is
proposing revisions to the National O and Hazardous Substances Pollution Contingency
Plan (NCP). Revisions to the NCP were |ast promrmul gated on November 20, 1985 (50 FR
47912). For the reader's conveni ence and because the section nunbers are being changed
EPA is reprinting the entire NCP, except for Appendices A (Uncontrolled Hazardous Wste



Site Ranking System A Users Manual) and B (National Priorities List), which are or wil
be proposed separately, and C (Revised Standard Di spersant Effectiveness and Toxicity
Tests), for which only mnor technical corrections are being proposed. EPA is not
reproposi ng those portions of the NCP that are unchanged and does not solicit coment on
those provisions. Comment is requested only on new portions of, or substantive changes
to, the NCP.

All existing subparts of the NCP have proposed revisions and several new subparts
are being added. Furthernore, because the NCP is being reorgani zed, many of the existing
subparts have been redesignated with a different letter. The proposed reorgani zati on of
NCP subparts is as follows:

Subpart A - Introduction
Subpart B - Responsibility and Organi zation for
Response
Subpart C - Pl anning and Preparedness
Subpart D - Operational Response Phases for Ol
Remova
Subpart E - Hazardous Substance Response
Subpart F - State Involvenment in Hazardous Substance
Response
Subpart G - Trustees for Natural Resources
Subpart H - Participation by Oher Persons
Subpart | - Administrative Record for Selection of
Response Action
Subpart J - Use of Dispersants and Ot her Chem cal s
Subpart K - Federal Facilities [Reserved]

In today's revisions to the NCP, EPA is proposing a broad and conprehensive
rulemaking to revise as well as restructure the NCP. The primary purpose of today's
proposal is to incorporate changes mandated by the Superfund Amendments and
Reaut hori zation Act of 1986 (SARA) and to set forth the EPA's proposed approach for
inmpl ementing SARA. SARA extensively revised existing provisions of and added new
authorities to CERCLA. These changes to CERCLA necessitate revision of the NCP

The regul ation and the rest of the preanble use the term "CERCLA" to mean CERCLA as
amended by SARA; the term "SARA" is used only to refer to Title Ill, which is an Act
separate from CERCLA, and to other parts of SARA that did not amend CERCLA. The term
"SARA" is used in this overview portion of the preanble, however, to highlight the
changes to CERCLA.

A. STATUTORY OVERVI EW

The follow ng discussion sunmarizes the CERCLA |egislative franework, with
particular focus on the major revisions to CERCLA mandated by SARA as well as those
mandated by E.O. No. 12580, which del egates certain functions vested in the President by
CERCLA to EPA and other Federal agencies. |In addition, this discussion gives reference
to the specific preanble sections that detail how these changes to CERCLA are reflected
in today's proposed rule.

1. Reporting and Investigation. CERCLA section 103 requires that a release into
the environnent of a hazardous substance in an anobunt equal to or greater than its
"reportable quantity" (established pursuant to section 102 of CERCLA) nust be reported to
the National Response Center. Title IIl of SARA establishes a new, separate programthat
requires rel eases of hazardous substances, as well as other "extrenely hazardous




substances," to be reported to State and | ocal energency planning officials. The
preambl e di scussion of Subpart C summarizes Title IIl reporting requirenments.

CERCLA section 104 provides the Federal government with authority to investigate
rel eases. SARA anends CERCLA section 104 to clarify EPA's investigatory and access
authorities, explicitly enmpowering EPA to conpel the release of information and to enter
property for the purpose of undertaking response activities. Anended section 104(e) al so
provi des Federal courts with explicit authority to enjoin property owners from
interfering with the conduct of response actions. SARA further anends CERCLA section 104
to authorize EPA to allow potentially responsible parties (PRPs) to conduct
investigations. The preanble discussion
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of Subpart E details how these revisions to CERCLA are reflected in today's proposed
rul e.

2. Response Actions. CERCLA section 104 provides broad authority for a Federa
programto respond to rel eases of hazardous substances and pollutants or contam nants
There are two mmjor types of response actions: the first is "renoval action," the second

is "renedial action." CERCLA section 104 is amended by SARA to increase the flexibility
of renmpval actions. This amendnent increases the dollar and tine limtations on renpoval
actions from$1 mllion and six nonths to $2 mllion and one year, and allows a new

exenption fromeither limt if continuation of the renpoval action is consistent with the
remedi al action to be taken. (The existing exenption for emergency actions remains in
effect.) SARA also amends CERCLA section 104 to require removals to contribute to the
efficient performance of a long-termremedial action, where practicable.

I'n addition, SARA amends CERCLA section 104 to require that, for the purpose of
remedi al actions, primary attention be given to releases posing a threat to human heal th.
(To this end, SARA al so anmends CERCLA section 104 to expand health assessnent
requirements at sites and to allow individuals to petition ATSDR for health assessnments.)

Among the mmj or new provisions added by SARA are CERCLA sections 121(a) through
121(d), which suppl enment sections 104 and |06 by stipul ating general rules for the
sel ection of remedial actions, providing for review of renedial actions, and describing
requirements for the degree of cleanup. These new sections codify rigorous renmedia
action cleanup standards by mandating that remedi al actions neet applicable or rel evant
and appropriate Federal standards and nore stringent State standards. Where the renedia
action involves transfer of hazardous substances off-site, this transfer may only be made
to facilities in conpliance with the Resource Conservation and Recovery Act (RCRA) (or
ot her applicable Federal |aws) and applicable State requirements. (EPA has proposed
separately the regulatory requirements for the off-site transfer of hazardous substances
and codify these in the final NCP, 53 FR 48218, November 29, 1988)

Section 121 enphasi zes a | ong-term perspective on renmedi es by requiring that
long-term effectiveness of renmedi es and permanent reduction of the threat be consi dered
and that the calculation of the cost-effectiveness of a renedy include the long-term
costs, including the cost of operation and maintenance. The section mandates a
preference for renedi es that permanently reduce the "volume, toxicity, or mobility" of
the hazardous substance, and requires that renedi es use pernmanent solutions and
alternative technol ogi es or resource recovery technol ogies to the maxi num extent
practicable. The preanble discussion of Subpart E details how these revisions to CERCLA
are reflected in today's proposed rule



3. State and Public Participation. New CERCLA section 121(f) requires the
"substantial and neaningful" involvenment of the States in the initiation, devel opnent,
and sel ection of renedial actions. States are to be involved in decisions on conducting
prelimnary assessnents and site inspections. States will also have a role in long-term
pl anning for renedial sites and negotiations with potentially responsible parties. In
addition, States are to be given reasonable opportunity to review and conment on such
docunments as the renmedial investigation/feasibility study (RI/FS) and the proposed pl an
for renmedi al action. CERCLA also provides in section 121(e)(2) that a State is permtted
to enforce any Federal or State standard, requirement, criterion, or limtation to which
the renmedial action is required to conform

CERCLA section 104(d) provides that a State may apply to carry out the response
action. This section allows States to enter into cooperative agreenents with the Federa
governnment to conduct response actions. SARA anends CERCLA section 104 to make it easier
for States to enter into such cooperative agreenents. The preanbl e di scussion concerning
Subpart F details how these revisions to CERCLA are reflected in today's proposed rule.

SARA adds a new CERCLA section 117 to codify public involvenent in the Superfund
response process. This section mandates public participation in the selection of
remedi es and provides for grants allowi ng groups affected by a release to obtain the
technical expertise necessary to participate in decisionmking. Proposed comunity
relations requirenents are described in section H of the Subpart E, " 300.430 preanble
di scussi on.

4. Enforcenent. CERCLA sections 106 and 107 authorize EPA to take legal action to
recover fromresponsible parties the cost of response already underway or to conpel them
to respond to the problemthensel ves. SARA adds to CERCLA a nunber of provisions that
are intended to facilitate responsible party financing of response actions. CERCLA
section 122, for exanple, provides nmechanisns by which settlenents between responsible
parties and EPA can be made, and allows for "m xed fundi ng" of response actions, with
bot h EPA and responsi ble parties contributing to response costs.

SARA creates a new CERCLA section 310, which allows for citizen suits. Any person
may comrence a civil action on his/her own behal f agai nst any person (including the
United States and any other governmental instrumentality or agency, to the extent
permtted by the eleventh amendnent to the Constitution), alleged to be in violation of
any standard, regulation, condition, requirenment, or order which has becone effective
pursuant to CERCLA (including any provision of an agreement under section |20 relating to
Federal facilities). A civil action nay al so be commenced agai nst the President or any
other officer of the United States (including the Adm nistrator of the Environmenta
Protection Agency and the Adm ni strator of the Agency for Toxic Substances and Di sease
Regi stry) where there is alleged a failure to performany act or duty under CERCLA,
including an act or duty under section 120 (relating to Federal facilities), which is not
di scretionary with the President or such other Federal officer, except for any act or
duty under section 3|1 (relating to research, devel opment, and denonstration). Section
310 requires that citizen suits be brought in a United States district court.

SARA anends CERCLA section 113 to require the |lead agency to establish an
adm ni strative record upon which the selection of a response action is based. This
record must be available to the public at or near the site. Section 113(j) provides that
judicial review of any issues concerning the adequacy of any response action is limted
to the adm nistrative record. The preanble discussion of new Subpart | includes the
introduction of adm nistrative record requirenents into the NCP



5. Federal facilities. Section 120(a)(2) of CERCLA provides that all guidelines
rules, regulations, and criteria for prelimnary assessnments, site investigation
National Priorities List (NPL) listing, and renedial actions are applicable to Federa
facilities to the sane extent as they are applicable to other facilities. No Federa
agency may adopt or utilize guidelines, rules, regulations, or criteria that are
inconsistent with those established by EPA under CERCLA. (For purposes of the NCP, the
term "l ead agency" generally includes Federal agencies that are conducting response
actions at their own facilities.)
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Section 120 al so defines the process that Federal agencies must use in undertaking
remedi ation at their facilities. It requires EPA to establish a Federal agency hazardous
wast e conpliance docket that includes a list of Federal facilities. EPA nust assure that
a prelimnary assessnment is conducted at each facility within 18 nonths of enactment and
where appropriate, evaluate these facilities for potential inclusion on the NPL within 30
mont hs of enactnent. Section 120(d) clarifies that Federal facilities shall be eval uated
for inclusion on the NPL by applying listing criteria in the same manner as the criteria
are applied to private facilities. Requirenments governing listing are set forth in
proposed Subpart E of the NCP and in Appendix A (the Hazard Ranking System). Federa
agenci es nust commence the RI/FS within six nmonths of listing on the NPL and enter into
an interagency agreement with EPA. Section 120(e) provides for joint EPA/ Federal agency
sel ection of the remedy, or selection by EPA if EPA and the Federal agency are unable to
reach an agreement. CERCLA section 120(f) makes clear that State officials shall have an
opportunity to participate in the planning and selection of the remedial action, in
accordance with section 121

The requirenments of the NCP, including the requirenents related to RI/FS and
sel ection of remedy and the adm nistrative record, are applicable to Federal agency
response actions under CERCLA at NPL and non-NPL sites, except where specifically noted
that the requirements apply only to Fund-financed activities. However, the deadlines in
section 120(e) and the requirement for joint selection of the remedy do not apply at
non-NPL sites. A subpart specifically for Federal facilities (Subpart K) is reserved in
this proposal. EPA plans to propose Subpart K after this proposal of the NCP. EPA is
following its usual regul ation devel opnent process for this subpart, including formation
of a workgroup. The workgroup will be managed by EPA and will include nmenmbership of
interested Federal agencies and States. EPA plans to finalize Subpart K as expeditiously
as possible after consideration of public coment.

Even in instances where NCP requirements do not appear strictly to apply to Federa
agency response, de facto conpliance may still be necessary. One such exanple is the
statutory limtations of 12 months and $2 million on renoval actions. Wen either of
those Iimts is reached and no statutory exenption applies, Fund-financed activity mnust
cease, unless appropriate renedial actions are planned. Thus, the lintations serve two

purposes. |In addition to their primary function of establishing the funding |limts on
removal s, the statutory tine and dollar linmts also serve as markers signaling the end
point of removal authority. In order for Fund-financed renediation activity to continue

at a site where a statutory limt has been reached and no exenption applies, it nust be
conducted as a renedial action. Thus, while the linmts have no real application to
funding or duration of response at a Federal facility, they do mark the point at which
applicable remedi al requirements of the NCP nmust begin to be net.

B. BRI EF SUMVARY OF PROPOSED CHANGES TO THE NCP




In addition to incorporating changes mandated by SARA and E. O. 12580, the proposed
revisions are intended to

1. Reorganize the NCP to describe nore accurately the sequence in which response
actions are taken pursuant to the NCP

2. Clarify existing | anguage on roles, responsibilities, and activities of affected
parties; and

3. Incorporate changes suggested by program experience since the last revisions to
t he NCP.

Maj or revisions in each subpart are summarized briefly in the paragraphs that
foll ow

Proposed Subpart A is simlar to existing Subpart A, but contains some clarifying
revisions. Proposed Subpart A also reflects new statutory definitions and authorities
Subpart B conbines the existing NCP's Subparts B and C, and the letter designations of
exi sting Subparts D-F are changed accordingly. Proposed Subpart B of this regulation
lists specific responsibilities that Federal agencies have as menbers of the Nationa
Response Team  Proposed Subpart C (existing Subpart D) includes the information fromthe

current NCP regarding "Plans" and adds information on Title IIl of SARA. However, it
shoul d be noted that regulations inplenenting Title Ill of SARA are found at 40 CFR Part
355 et seq

Redesi gnat ed Subpart D (existing Subpart E), "Operational Response Phases for Ol
Removal ," does not have significant proposed revisions. Proposed Subpart E (existing
Subpart F) addresses hazardous substance response. Today EPA is proposing major
revisions to this subpart to incorporate the CERCLA amendnents to hazardous substance
response authorities. Furthermore, EPA is proposing to restructure the sections within
new Subpart E to correspond nore accurately to established procedures for hazardous
substance response

Proposed Subpart F (new) is being added to satisfy the new statutory mandate to
pronul gate regul ations for State involvenent in CERCLA response actions. State
participation in Federal facility response will be governed by the provisions of proposed
Subpart F. Proposed Subpart G (existing Subpart G) contains several revisions to clarify
the designations of trustees for natural resources. Proposed Subpart H (new)
consolidates into one new subpart existing |language currently in various NCP sections
concerning participation by other persons in response activities, with some revisions and
addi tions. Proposed Subpart | (new) codifies the statutory requirenents for
establishment of an adm nistrative record docunmenting how a response action is sel ected
for a given CERCLA site. Proposed Subpart J, "Use of Dispersants and Oher Chem cals,"
is very simlar to existing Subpart H, clarifying revisions are proposed to this subpart.

Executive Order [2580, in conjunction with CERCLA, delegates responsibility for
remedi al actions at NPL or non-NPL sites and all renoval actions, except energencies, to
the heads of Executive departnents and agencies, where either the release is on, or the
sol e source of the release is from any facility or vessel under the jurisdiction
cust ody, or control of those departnents and agencies, including vessels bare-boat
chartered and operated. The E.O also delegates authority to the Departnent of Defense
(DOD) and Departnment of Energy (DOE) to respond to energencies under their jurisdiction
custody, or control. The E. O delegates to EPA the responsibility for defining the term



enmergency for the purposes of the del egations

For the purpose of the del egations, EPA considers an emergency to be a rel ease or
threat of release generally requiring initiation of a renmoval action within hours of the
| ead agency's determination that a renmoval action is appropriate. This is consistent
with the discussion in the preanble for removals (" 300.415) and in the regulatory
section on the adm nistrative record for renovals (" 300.820). EPA will
respond only to those public health or environmental enmergencies that the Federal agency
cannot respond to in a tinmely manner

EPA invites public coment on today's revisions, including cormments on the proposed
reorgani zati on descri bed above. Table 1, which shows
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the distribution of current NCP sections into proposed new sections, has been prepared to

assist the reader in identifying and tracking the reorganized rule | anguage. An asterisk
(*) next to a new section nunber indicates that substantial changes are proposed
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TABLE | -- NCP DI STRI BUTI ON TABLE

O d Section and Title New Section
Subpart A (Subpart A)
300.1 - Purpose and objectives 300. 1*
300. 2 - Authority 300. 2
300. 3 - Scope
300. 3(a) 300. 3(a)
300. 3(b) 300.3(b)(1-4),(6),
300. 3(c) 300. 3(c)
300. 4 - Application 300. 2
300.5 - Abbreviations
300. 5(a) 300. 4(a)
300. 5(b) 300. 4(b)*
300. 6 - Definitions 300. 5*
Subpart B (Subpart B)
300. 21 - Duties of the 300. 100
Presi dent del egated to
Federal agencies
300. 22 - Coordi nati on amobng and by Federal agencies
300. 22(a) 300. 105(a) (1-2)*
300. 22( b) 300. 105(a) (3)
300. 22(c) 300. 105(a) (4)
300. 22(d) 300. 130(d)
300. 22(e) 300. 130(b) (3) &(c)
300. 22(f) 300. 130(e)
300. 22(9) 300. 130(f)
300. 23 - Other assistance by Federal agencies
300. 23(a) 300. 170
300. 23(b) 300. 170(a); 300. 175*
300. 23(c) 300. 170(b)
300. 23(d) 300. 170(c); 300. 175*
300. 24 - State and | ocal 300. 180
participation
300. 25 - Nongovernmental participation
300. 25(a-c) 300. 185(a-c)
300. 25(d) 300. 185(d) *

Subpart C

Sub

(Proposed to becone part of

part B)
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300. 31 - Organi zational 300. 105(b) &(d)
concepts
300. 32 - Planning and coordi nation
300. 32(a) 300. 110(a-€); (9);
(h)(1),(3),(5-8); (i)
300. 32 (b)
300. 32(¢c) 300. 120(d) &(9);
300. 210(c) *
300. 33 - Response operations
300. 33(a) 300. 120( a-c)
300. 130(9)
300. 33(h) 300. 120(e€);
300. 135*
300. 34 - Special forces and teans
300. 34(a) 300. 145(a)
300. 34(b) 300. 145(b)
300. 34(c) 300. 145(¢c)
300. 34(d) 300. 145(d)
300. 34(e) 300. 145(9)
300. 34(f) 300. 115(j) (1-4),
(6-7)
300. 34(9) 300. 110(j)
300. 34(h) 300. 110( k)
300. 35 - Miulti-regional 300. 140
responses
300. 36 - Communi cati ons
300. 36(a-c) 300. 125
300. 36(d) 300. 115(j ) (5)
300. 37 - Special considerations
300. 37(a) del et ed
300. 37(b) 300. 145(e) *
300. 38 - Worker health and 300. 150
safety
300. 39 - Public information 300. 155
300. 40 - OSC reports 300. 165
Subpart D (Proposed to becone Subpart C)
300. 41 - Regional and | ocal 300. 210*
Pl ans
300. 42 - Regional contingency plans

300. 42( a) 300. 210( b)



300.
300.

300.

300.
300.

300.

300.

300.

300.

300.

300.

300.

300.

300.
300.
300.
300.
300.
300.

300.

300.
300.
300.
300.
300.

42(b)
42(c)

43

43(a)
43(b)

51

52

53

54

55

56

57

58

61

61(a)
61(b)
61(c)
61(d)
61(e)

62

63

63(a)
63(b)
63(c)
63(d)

Local conting

Subpart E

Phase | -- D
and notificat

Phase |1 --

12

ency pl ans

del et ed
300. 210( b)

300. 210(c) *
del et ed

(Proposed to becone Subpart D)

scovery
ion

Prelim nary assessnent

and initiatio
Phase 111 --
Cont ai nment ,
count er measur
cl eanup, and
Phase |V --
Docunent ati on

cost recovery

General patte
response

[ Reserved]

Waterfowl con

Fundi ng

Subpart F

Genera

State role

Di scovery or

n of action

es,
di sposa

and

rn of

servation

300. 300

300. 305

300. 310

300. 315

300. 320

del et ed

300. 330

300. 335

(Proposed to becone Subpart E)

notification

300. 400( a)
del et ed

300. 400(c)
300. 400( h)
300. 400(i)

Repl aced by new
Subpart F

300. 405( a)
300. 405( b)
300. 405( e)
300. 405(f)



300.
300.
300.
300.
300.

300.
300.
300.
300.
300.
300.
300.
300.
300.
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300.

300.
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300.

300.

300.

64
64(a-b)
64(c)
64(d)
64(e)
65
65(a)
65( b)
65(c)
65(d)
65(e)
65(f)
65(9)
65( h)
65(i)
66

66(a)
66(b)
66(c)

67

68

69

70

71

72

73

74

Subpart H
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Prelim nary assessment for

Rermoval s

Site eval uati on phase and
National Priorities List

determ nation

Community rel ations

Remedi al action

Docunent ati on and

cost recovery

Met hods of remedying
rel eases

Ot her party responses

Subpart G

Desi gnati on of
Federal trustees

State trustees

Responsibilities
of trustees

renoval actions

300. 410( b- d)
300. 410( e)
300. 410( g)
300. 410( h)

300. 415( a) *
300. 415(b) *
300. 415( d)
300. 415(f)
300. 415( g)
300. 415(j ) *

300. 415( k)
300. 700( c) *

300. 420(a-c) *

300. 425(c) *
300.425(b) & (d-e)*
300. 415(n) *;
300.430(c) & (f)*;
300. 435(c) *

300. 430%;
Appendi x D*

300. 160

Repl aced by new

Appendi x D

Repl aced by new
Subpart H

(Subpart @

300. 600*

300. 605

300. 615*

Proposed to becone Subpart J
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300. 81 - General 300. 900
300. 82 - Definitions 300.5

300. 83 - NCP Product Schedul e 300. 905
300. 84 - Authorization of use 300. 910
300. 85 - Data requirements 300. 915
300. 86 - Addition of products 300. 920

to schedul e

NONE Subpart |
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I'l. MAJOR REVI SIONS I N EACH SUBPART

In this section, revisions to each subpart are explained. Major revisions
for each subpart (and each section in the case of Subpart E) are discussed
first, followed by a discussion of other revisions

SUBPART A - | NTRODUCTI ON

Subpart A, the preface to the NCP, contains statements of purpose
authority, applicability, and scope. It also explains the abbreviations and
defines the ternms used in the NCP.

A. Maj or Revisions

1. Definitions reflecting the roles of States and Federal agencies

Changes are proposed for the current definitions of "lead agency," "on-scene
coordinator" (OSC), and "renedial project manager" (RPM, and new definitions
are proposed for "support agency," "support agency coordinator," "Superfund

State contract," and

start 53 FR 51398

"Super fund Menorandum of Agreenent" (SMOA).

The proposed definition of "lead agency" states that the | ead agency
provides the OSC/RPM to plan and inplenment the response action under the NCP.
The terns "plan" and "inplenment" for purposes of a renedial action refer to the
RI/FS and the renedi al design/renedial action (RD/RA) activities, respectively.

The "l ead agency" definition includes political subdivisions of States, as wel
as States thenselves, and a reference to SMOAs. |n addition, because |ndian
Tribes are afforded substantially the same treatnent as States are afforded
during response actions, the proposed definition of "State" includes Federally
recogni zed I ndian Tribes. (See " 300.515 for requirements Indian Tribes nust
meet to be afforded the sane treatnment as States.) Thus, for exanple, EPA may
enter into cooperative agreements with such Indian Tribes. The proposed "I ead
agency" definition also reflects E.O 12580, which del egates | ead agency
authorities to Departnment of Defense (DOD), Departnment of Energy (DOE), and
ot her Federal agencies under certain specific conditions. The Federal agency
will maintain its | ead agency inplementation responsibilities even when the
remedy at an NPL site is selected jointly with EPA, or when the remedy is
sel ected by EPA alone in situations where the Federal agency and EPA are unable
to reach agreenment. The new definition of "support agency" clarifies the
relationship between the |ead and support agenci es described in proposed NCP
provisions. |In the case of remedial actions taken at Federal facilities under
CERCLA section |20, EPA and the State will both be support agencies to the |ead
Federal agency.

The definitions for OSC and RPM are proposed to be sinplified, with
enphasi s placed on the agency that designates the official. The proposed
definitions for OSC and RPM conmbined with the definition for "lead agency" allow
an official froma State, political subdivision, or Indian Tribe to be the |ead
OSC or RPM where a cooperative agreenent, a contract, or the SMOA desi gnates one
of those entities as |ead agency. It should be noted that this designation nust
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be nmade on a site-specific basis. |In sonme circunmstances, a support agency
coordinator, also defined in Subpart A may be designated on a site-specific
basis, with authority to carry out support agency responsibilities for
particul ar response actions.

The new definitions for SMOA and "State Superfund contract" clarify the
Federal / State partnership. Both docunments are intended to formalize the
responsibilities of |lead and support agencies. The SMOAs are described in
greater detail in the proposed new Subpart F of the NCP

2. Definitions of "applicable requirements" and "rel evant and appropriate
requi rements." These definitions have been nodified pursuant to the CERCLA
amendnments to include the statutory provision that in addition to Federa
requirements, nore stringent, pronulgated State requirements can al so be
applicable or relevant and appropriate.

I'n addition, EPA proposes to revise the definitions of the terns
"applicable requirements" and "rel evant and appropriate requirenments" to clarify
the wording of these two definitions without altering their basic neaning or
significance. The current NCP defines "applicable requirements" as "those
Federal requirenments that would be legally applicable, whether directly, or as
incorporated by a Federally authorized State program if the response actions
wer e not undertaken pursuant to CERCLA section 104 or 106." EPA today proposes
to define applicable requirements as "those cl eanup standards, standards of
control, and other substantive environnental protection requirenents, criteria,
or limtations promul gated under Federal or State |aw that specifically address
a hazardous substance, pollutant, contam nant, renedial action, |ocation, or
ot her circunstance at a CERCLA site."

The proposed changes to the current definitions are not substantive and
are not intended to affect inplenmentation. They are intended to clarify the
definitions and, in the case of "applicable," elinmnate the conditional wording
of the current definition, which has caused sone confusion. However, EPA is not
changing its position (see 50 FR 47917, Novenmber 20, 1985) that other
environnmental |laws do not legally apply to on-site response actions conducted
under the authority of CERCLA sections 104, 106, or 122, except as they are
i ncorporated by CERCLA section 121(d). Nonethel ess, as EPA decided in
pronul gating the 1985 NCP revisions, and as Congress affirned in enacting
section 121 of CERCLA, the substantive requirenments of other environnental |aws
will be met in CERCLA renedial actions. The only exceptions to this requirenent
are the six specified in CERCLA section 121(d)(4).

The current NCP defines "rel evant and appropriate requirenents" as "those
Federal requirenments that, while not 'applicable,' are designed to apply to
probl ems sufficiently simlar to those encountered at CERCLA sites that their
application is appropriate. Requirements may be rel evant and appropriate if
they would be '"applicable' but for jurisdictional restrictions associated with
the requirenent." Today EPA proposes to clarify this definition with the
follow ng substitution: "Relevant and appropriate requirements neans those
cl eanup standards, standards of control, and other substantive environnmenta
protection requirenments, criteria, or limtations pronul gated under Federal or
State law that, while not 'applicable' to a hazardous substance, pollutant,
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contam nant, renedial action, |ocation, or other circumstance at a CERCLA site
address problens or situations sufficiently simlar to those encountered at the
CERCLA site that their use is well suited to the particular site."

The word "substantive" in the proposed definitions is not meant to inply a
necessary |level of "significance" or "weight" for a requirenment to be applicable
or relevant and appropriate. Rather, "substantive" is used to distinguish the
uni verse of applicable or relevant and appropriate requirenents from
adm ni strative or procedural requirenents, which are not potentially applicable
or relevant and appropriate.

Further discussion on applicable or relevant and appropriate requirenents
and how they are identified and used in the remedi al selection process,
i ncluding nore discussion of the distinction between "substantive" and
"adm nistrative," can be found in the Subpart E, " 300.430 preanble section
bel ow, "F. Conpliance with the applicable or relevant and appropriate
requirements of other laws."

B. Other Revisions

1. Organization of Subpart A. EPA has rewritten " 300.1, "Purpose
and objectives," to clarify that the purpose of the NCP is twofold: (1) to
provide a plan for an organizational structure; and (2) to provide a plan for
responses, under that structure, to discharges of oil and rel eases of hazardous
subst ances, pollutants, or contam nants

Section 300.2, "Authority," is conmbined with current " 300.4
"Application," to elimnate redundancies. Section 300.3, "Scope," is being
expanded to reflect new authorities created by the CERCLA anendnents. Proposed

" 300.3(b) reflects the outline of the NCP.

In addition, definitions contained in the current Subpart H
"Di spersants," (e.g. burning agent, sinking agent) are proposed to be noved to
Subpart A so
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that all definitions are in one place. No substantive changes are proposed to
these definitions. Proposed "" 300.6 and 300.7 have been added to explain use of
nunmber and gender and conputation of time in the NCP.

2. New abbreviations. EPA is including many operational abbreviations
that are conmmonly used in comrunications regardi ng actual site response. For
exanpl e, the abbreviation "RI/FS" is comonly used by EPA to refer to the
remedi al investigation/feasibility study process where hazards at CERCLA sites
are characterized and alternatives for response to those hazards are devel oped

EPA believes that the NCP shoul d contain abbreviations that have becone conmon
in EPA communi cations. However, EPA is not adding any new departnent or agency
title abbreviations, even though the Nucl ear Regul atory Conm ssion is now a
menber of the National Response Team (NRT). Because "NRC' is already listed as
the abbreviation for the National Response Center, confusion will be avoided by
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not using this abbreviation for Nuclear Regul atory Comm ssion

3. Mnor definitional changes. Sone of the changes are nmerely to conform
with word or phrase changes required by CERCLA or Executive Order 12580, and
others are proposed strictly for clarification. The follow ng are changes
required to conformwith the statute: addition of abandonment of drums to the
definition of "release;" addition of a phrase to include rel ated enforcenent
activities in the definitions of "renove or renmpval ," "remedy or remedia
action," and "respond or response;" and addition of provisions for Indian Tribes
to the definition of "natural resources.”

Clarifying changes include expanded definitions of "trustee" and "operable
unit." Indian Tribes were added to the definition of "trustee" to be consistent
with statutory changes.

The definition of "operable unit" was expanded to explain that operable
units can be distinguished by their dinmensional aspects. This is an inportant
concept because a Record of Decision often is signed for, and site work often is
conducted as, one or several operable units, not an entire site response
Operable units nay be actions perforned at a site sinultaneously on different
portions of the site or in a series of actions. Sonetinmes the purpose of
conducting an operable unit is to address the npbst immnent threat or to
stabilize a threat posed by the site or to undertake a discrete, well-defined
portion of the project while devel oping the overall renmedial action. Exanples
of this are providing an alternative water supply or retarding novement of a
contam nated plume while a source control and ground-water renediation strategy
is being fornulated. Sonetines renediation nmay consi st of several operable
units conducted sequentially for |ogistical and technical reasons. An exanple
of this is where denolition and treatment of waste in tanks on a site is the
first operable unit to facilitate | ocating equipnent or materials handling for
staging the second operable unit, which may be to cleanup an adjacent |agoon or
contami nated soils on the site. |In addition, operable units sonetinmes may be
conduct ed concurrently but as separate activities. An exanple of this is where
source control activities are one operable unit and ground water restoration is
anot her operable unit. For more information on operable units, see proposed
regul atory and preanbl e | anguage for Subpart E, " 300.430

Changes al so include shortened definitions of "renmedial investigation,"
"feasibility study," "source control renmedial action," and "managenent of
mgration." EPA is proposing to shorten the definitions because the current
definitions contain details inappropriate for a definition. These definitiona
changes do not represent a change in policy or neaning

4. New definitions. EPA is proposing to incorporate in the NCP new
definitions that were added to CERCLA. The proposed NCP adds definitions
directly fromthe statute for the terms "alternative water supply" and "Indi an
Tribe."

EPA is also proposing the addition of several new definitions including
"CERCLI S," "community relations coordinator," "cooperative agreenent,"
"m scel | aneous oil spill control agents," "operation and maintenance,"
"prelimnary assessment," "public vessel," "renmedial design," "SARA " "site
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i nspection," "State," "treatnment technol ogy," and "vessel."

i. CERCLIS. EPA is proposing to add a definition for CERCLIS because
CERCLI S has beconme a key docunentation tool for most Superfund renmedial and
rempval activities, and it is mentioned in portions of the NCP. CERCLIS is
EPA's inventory of potential hazardous waste sites. |In the past, CERCLIS was
primarily an inventory of renedial releases or sites and included only sone
sites on which renoval s had been undertaken. However, CERCLIS has recently been
changed to include releases at renoval, remedial, and enforcenent sites so that
it is a nore conprehensive list of all Superfund activities. To ensure as
conprehensi ve a data base as possible, EPA is now also entering data for CERCLA
response actions undertaken by the United States Coast Guard (USCG). In
addition, as the definition explains, CERCLIS contains active and inactive
(i.e., previously addressed) sites. EPA archives inactive sites in CERCLIS as a
hi storical record of acconplishment. For informational and di ssem nation
pur poses, EPA considers only active sites

ii. Community relations coordinator. EPA is proposing the addition of a
definition for the term"community relations coordinator." The community
relations coordinator is an inportant person in CERCLA responses; therefore, EPA
believes it is necessary to include a definition of the title for informationa
pur poses.

iii. Cooperative agreenment. EPA is proposing to define cooperative
agreenment as a Federal assistance agreement in which substantial EPA invol venent
is anticipated.

iv. Mscellaneous oil spill control agents. EPA is proposing to add a
definition of "m scellaneous oil spill control agents" for informationa
pur poses.

v. Operation and nmi ntenance and renedi al design. The terns, "operation
and nmai ntenance" (O&VW and "renedi al design" are proposed as new definitions
because they are inportant ternms conmonly used in EPA conmunications;
furthernore, a new NCP section (" 300.435) has been added to reflect new CERCLA
provi sions affecting remedi al design/remedial action (RD/RA) and O&M

vi. Prelimnary assessment and site inspection. EPA is proposing to add
definitions for the ternms, "prelimnary assessnent" (PA) and "site inspection”
(SlI), because they are inportant and discrete procedures in the site eval uation
process. Use of the terns is also conmmon in EPA conmuni cations. There are two
ki nds of PAs and SIs. Renmpval PAs and removal Sls are carried out to determ ne
the nature of a release and associated threats when initial notification or
di scovery data suggest that a relatively rapid assessment or response is
appropriate. The objective of renoval PAs and Sls is to make tinely and
accurate decisions on which subsequent renoval actions can be based. The other
subset is remedial PAs/Sls. Renedial PAs are generally the first stage in the
process of evaluating whether there is a release or threatened release at a site
t hat does not appear to warrant renoval action and determ ning the nature of the
threat associated with that release or threat. Renedial Sls are the second step
in the process and include an on-site
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investigation and other gathering of data to determ ne whether further action at
the site is necessary.

vii. Public vessel and vessel. Definitions for the terns "public vessel"
and "vessel," taken from Cl ean Water Act (CWA) section 311 and CERCLA, are
proposed for addition because the ternms are used in several other NCP
definitions.

viii. SARA. The proposed rule also includes a definition for "SARA " the
Superfund Amendnents and Reaut horization Act of 1986. This is the |law that,
anong ot her things, amended CERCLA. One significant conponent of SARA is Title
Ill, a free-standing section on emergency planning and conmmunity right-to-know.

Regul ations inplenmenting Title Il are codified at 40 CFR Subchapter J, and
referred to in Subpart C of the proposed NCP

ix. State. EPA is proposing to add a definition of "State" that includes
"I ndian Tribes." Except for purposes of SARA Title Ill or where specifically
noted in the NCP, Indian Tribes may be treated in the sane manner as States
EPA proposes to include Indian Tribes in the definition of State so that the
term does not have to be repeated in every place that "State" appears. Section
300. 515 describes in nmore detail requirenents for Indian Tribes

Xx. Treatnment technology. The term "treatnent technol ogy" is also being
added as a new definition for informational purposes. The termis used often in
EPA communi cations and has become a central consideration in the renedia
sel ection process. It has a precise nmeaning, which EPA believes should be
included in the NCP.

5. Deletion of definitions. The definition of "Federally permtted
rel ease" is proposed to be deleted because it is no longer used in the NCP. To
avoi d confusion with other plans, the term"Plan" is no | onger used to nmean the
NCP in the proposed rule. The definition of "Plan" is proposed to be del eted.
The term "quality assurance/project plan" is proposed to replace "Site Quality
Assurance and Sanpling Plan."

C. Point OF Clarification

The NCP includes within the ternms "discharge" and "rel ease," threats of
di scharge and threats of release. Thus, the phrases "threat of discharge" and
"threat of release" have generally been deleted fromthe current rule where they
appear with the terms "discharge" and "rel ease," except when they are part of a
statutory definition. To clarify this, EPA proposes to add the definition
"threat of discharge or release" with cross-references to "di scharge" and
"rel ease. "
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SUBPART B - RESPONSIBILITY AND ORGANI ZATI ON FOR RESPONSE

Proposed Subpart B describes the responsibilities of Federal agencies for
response and preparedness planning and describes the organizational structure
wi thin which response takes place. It lists the Federal participants in the
response organi zation, their responsibilities for preparedness planning and
response, and the neans by which State and | ocal governments, Indian Tribes, and
volunteers may participate in preparedness and response activities. The term
"Federal agencies" is neant to include the various departnments and agencies
within the Executive Branch of the Federal government.

A. Maj or Revisions

No mmj or substantive changes are proposed for this subpart. EPAis
proposi ng, however, a mmjor reorganization of Subpart B. The nost significant
el ement of this reorganization is that EPA proposes to combine existing Subparts
B and C. Furthermore, EPA proposes to change the sequence in which information
fromcurrent Subparts B and C is presented. The proposed revisions present key
information in a | ogical sequence of response-oriented activities from
prepar edness pl anning through response operations. The overall Nationa
Response Team (NRT), Regi onal Response Team (RRT), and OSC/ RPM organi zation is
introduced at the beginning, and the discussion of activities that have to be
conpl eted before and during response operations is integrated with a discussion
of the role and responsibility of each of these major entities in the Federa
response organi zation. Qualifications, exceptions, and caveats are generally
descri bed after the main or usual course of action. The listing of the
capabilities of Federal agencies with respect to preparedness planning and
response now follows the sections related to response operations

B. Other revisions

1. Reorgani zation overview of existing Subparts B and C. EPA
proposes to conbi ne existing Subparts B and C and reorgani ze the existing
| anguage (with mnor revisions) in the follow ng order

i. ldentification of the NRT/RRT/OSC/ RPM organi zational system (*
300. 105) ;

ii. Roles and responsibilities of the NRT and RRT ("" 300.110 and
300. 115) and OSC/ RPM (" 300.120), and activities that nust be acconplished prior
to a response;

iii. Notification and communication of threats or incidents (" 300.125);

iv. Determi nation that a response is needed, including discussion of
separate authorities of the Clean Water Act and CERCLA (" 300.130);

v. Response operations - organi zed around OSC/ RPM activities (" 300.135);

vi. Other response-related topics such as multi-regional response, specia
teams, and docunmentation and cost recovery (""" 300.140 through 300.165);
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vii. Federal agency participation (" 300.170) and Federal capabilities
and expertise of NRT nmenber agencies that m ght be required or useful in certain
prepar edness pl anning and responses (" 300.175); and

viii. Information on State and | ocal governnents, Indian Tribes, and
vol unteer participation in and coordination with Federal preparedness pl anning
and response ("' 300.180 and 300. 185)

In general, very little existing NCP | anguage is proposed to be del eted
Del eti ons are proposed only when, in the proposed new sequence, it would be
clearly repetitive and not necessary to assure that key ideas are highlighted in
frequently used sections. New introductory |anguage has been added in sone
sections and new headings indicate nmore clearly the contents of each section

Several cross-references to other sections of the NCP have been added.
For exanple, Community Relations Plans are referred to in this proposed subpart
under Public Information to rem nd the reader of the existence of community
relations requirenents and the need for coordination where such plans are in
effect.

EPA proposes to change or add | anguage in several places to make clearer
the parallels between NRT and RRT responsibilities and activities and to
hi ghli ght the conplenmentary nature of the RRT-OSC rel ati onship. For exanple,
the discussion of the OSC s responsibility for "OSC conti ngency plans" (proposed
in Subpart C as the new nane for plans fornerly called "Federal |ocal plans")
conpl enents the discussion of the RRT nenbers' responsibility to participate in
such planning. Language is also proposed in several places to reflect the
current responsibilities or activities (e.g., RRT work planning) that are needed
and being performed, but that are not identified in the current NCP

2. Executive Order 12580. The 1986 CERCLA amendnents and E. O. 12580 (52
FR 2923, January 29, 1987) have
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expanded the responsibilities of Federal agencies for facilities and vessels
under their jurisdiction, custody, or control. EPA notes that the |anguage
proposed t hroughout this subpart is intended to be generally applicable to all
Federal OSCs/ RPMs.

3. Indian Tribes. Proposed new | anguage in various sections of this
subpart introduces |Indian Tribal government representation in the NRT/RRT
system The 1986 CERCLA amendnents establish that Indian Tribes are to play
essentially the same role as States for the purposes of the Superfund program
Al t hough not explicit in the current NCP, provision had previously been made for
Indian Tribes to participate in RRTs when Indian Tribes so request. Indian
Tribes are now proposed to be included in the definition of State in Subpart A,
so they are specifically mentioned in Subpart B only when the role or
responsibilities of Indian Tribes needs separate expl anation

4. Title Ill. New references are proposed to be incorporated throughout
the proposed subpart relating to review of State and | ocal emergency
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prepar edness planning required by SARA Title Ill. The energency preparedness
pl anning activities discussed in this subpart are carried out under the
authority of Title Ill, not CERCLA.

5. Incident-specific response teans (" 300.115(j)). EPA proposes this
paragraph to notify RRT nenbers of key information relating to a rel ease when
full RRT activation is not warranted. W thout systematic transfer of correct
i nformati on, RRT nenbers may receive only partial or erroneous information from
second- hand sources as to effects on people or natural resources froma rel ease

Systematic means of notification should be covered in Regional Contingency

Pl ans (RCPs) so the OSC/RPM is not distracted from managi ng the response by the
need to maintain frequent contact with RRT nmembers. EPA notes that numerous
comruni cations techniques and tools are becom ng nore readily available to RRT
menbers. For exanple, electronic bulletin boards and conference call systens
have been used successfully.

6. On-scene coordinators and renedial project managers (" 300.120). The
first paragraph of proposed " 300.120, sets forth all OSC/ RPM responsibilities
and activities up to the tinme of an actual response. EPA proposes this |anguage
to replace existing "" 300.32(c) and 300.33(a) with the items of responsibility
or activity in a slightly different order, stating first the basic OSC
responsibility -- that the OSCis to be in charge of the response. It is in
light of this responsibility that the OSC undertakes the other preparedness and
pl anning duties and the OSC' s related activities with RRT nember
representatives. Where appropriate, there is parallel |anguage for RPMs
regardi ng renedi al response

In addition to remedi al action responsibilities, an RPM may have renova
authority responsibilities if, during the remedial process, a release is
di scovered that will threaten public health or the environnment within a
timefranme shorter than that in which the renedial program can respond and it is
more efficient for the RPMto conduct the action. Because of this overlap in
OSC and RPM responsibilities, the term"OSC/RPM' is proposed to be used in the
NCP, where appropriate, to describe responsibilities that may belong to either
an OSC or an RPM depending on the particular circunmstances of the rel ease

Additionally, EPA is proposing to use the ternms OSC and RPM to apply to
State representatives overseeing State-lead response actions. Therefore
changes are proposed in this section, as well as elsewhere in the NCP, to
accurately reflect this approach

The SMOA, a cooperative agreement, or another agreenment, such as an
agreement between EPA and anot her Federal agency or between another Federa
agency and a State, may provide for the establishment of a support agency at a
response action. To clarify the response structure and the interaction of the
support agency and the OSC/RPM a description of responsibilities of a support
agency coordinator (SAC) is proposed to be added to " 300.120(f). There
may be a support agency and a SAC at a site only if specified in an agreenment
with the | ead agency. Generally, a support agency will not be designated for
responses to oil discharges or enmergency rel eases of hazardous substances. |If a
support agency is designated in such an agreenent, the support agency may
designate a SAC to be the prine representative of that agency and responsible
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for interacting and coordinating with the OSC/RPM The purpose of designating a
SAC is to provide a specific person in the support agency to assist the OSC/ RPM
as requested. In particular, the SAC is responsible for providing and revi ew ng
data and docunents as requested by the OSC/ RPM during the planning, design, and

response activities.

Changes are proposed for " 300.120(e) regarding RPMresponsibilities
currently " 300.33(b)(14), to reflect changes in Federal agency responsibilities
due to the CERCLA amendnents and E.O. 12580. For exanple, a new paragraph
non- Fund- fi nanced Federal -1 ead, was added to cover sites at which a Federa
agency other than EPA or the USCG (primarily DOD and DOE) has the | ead.

7. Notification and conmmuni cations (" 300.125). EPA proposes to add the
word "notification" to the title of existing " 300.36, and to nove it to a new
location. |In EPA s proposed revisions, notification starts the comuni cations
process, followed by the determ nation of whether to initiate a Federa
response. This section has been noved to nore accurately reflect its place in
the response sequence. Both the title and the |ocation change better reflect
the inmportance of the National Response Center in the NRT/RRT/OSC/ RPM system

EPA reiterates that statutory and regulatory reporting requirenents are
still keyed to discharges of oil and rel eases of hazardous substances exceedi ng
a reportable quantity (RQ. EPA is aware, however, that many notifiers do not
have the training or knowl edge to determne if there is an RQ of a substance
involved in a release. Therefore, whenever there is any doubt about whether a
rel ease exceeds an RQ EPA encourages that the release be reported to the NRC
Reporting ensures positive referral of every incident to each Federal agency
with jurisdiction and/or regulatory interest.

The NRC is tasked with processing all reports regardless of the materia
involved or the reported significance of the incident. All reports are passed
i mmedi ately by tel ephone to the proper Federal response entity and recorded in
the NRC data base at the tine of receipt. Public, governnent, industry, or
academ ¢ requests for access to stored data may be made through a written
Freedom of Information Act request to the Chief, National Response Center, 2100
Second Street, N.W, Room 2611, Washington, D.C. 20593. See " 300.405
"Di scovery or Notification," and related preanbl e di scussion

8. Determinations to initiate response and special conditions (" 300.130).
EPA proposes to consolidate in " 300. 130 | anguage currently in severa
places in the NCP. The section addresses the initiation of a Federal response
provi des a basic statement about response nanagenent responsibilities of the
co-chair agencies (whether under the CWA or CERCLA), discusses the specia
authorities and circunstances that may affect the initiation of a response, and
contains cross-references to the relationship of the NCP to other kinds of
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Federal response authorities (e.g., natural disasters). Also, for exanple, *
300.130(f) refers to the Federal Radiol ogical Energency Response Pl an (FRERP)
when a di scharge or rel ease involves radioactive materials. Wen EPA is
required to respond under the FRERP, it will do so in accordance with the



25

provi sions of the U S. EPA Radi ol ogi cal Energency Response Plan. (See EPA
Report No. 520/1-81-002, December 1986.)

9. Response operations (" 300.135). EPA proposes to relocate existing *
300.33, to introduce it with | anguage currently contained in " 300.33(b), and to
keep the | anguage that follows it virtually unchanged. EPA also proposes to
relocate the | anguage describing the way OSC jurisdiction is determ ned from
current " 300.33(a) to new " 300.120. This section describes the OSC/ RPM
conmponents of the NRT/RRT/ OSC/ RPM system

10. Special teans and ot her assistance available to OSCs/RPMs (" 300.145).
EPA proposes changes to existing " 300.34 to conmbine information currently in
two separate paragraphs about special technical resources avail able to OSCs/ RPMs
(e.g., on marine salvage) and to delete information no | onger applicable (dive
teams and Spill Cleanup |Inventory System.

11. Worker health and safety (" 300.150). EPA proposes to make severa
revisions to existing " 300.38 to bring it up to date with CERCLA and ot her
changes in applicable regulations and policy devel oped since the |ast revision
of the NCP.

12. Public information (" 300.155). The title of this section has been
changed to "Public Information and Community Rel ations" to indicate that
obligations in this area extend beyond nmerely informng the public

13. Docunentation and cost recovery (" 300.160(d)). Section 300.160(d) is
a proposed new section of the NCP added in response to changes nade by the 1986
amendments to CERCLA. Section 107(a)(4)(D) of CERCLA establishes that the
responsi ble parties are liable for "...the costs of any health assessnent or
health effects study carried out under section 104(i)." This new section of the
NCP responds to the statutory requirenment by providing for the devel opment of
docunentation to assure that these costs will be recoverable from responsible
parties at CERCLA sites. The responsible parties are |liable under section
104(i) of CERCLA for the costs of:

i. A health assessnment for each facility on the National Priorities List
(NPL) ;

ii. Health assessnents for releases or facilities where individual persons
or licensed physicians provide information that individuals have been exposed to
a hazardous substance, for which the probable source of such an exposure is a
rel ease

iii. Pilot studies of health effects for selected groups of exposed
i ndi vidual s, where such studies are deemed appropriate by the Adm nistrator of
the Agency for Toxic Substances and Di sease Registry (ATSDR) on the basis of a
heal th assessment;

iv. Full-scale epidem ol ogical or other health studies as nay be necessary
to determine the health effects on a popul ation exposed to a hazardous substance
froma release or threatened rel ease, where deenmed appropriate by the
Adm ni strator of ATSDR on the basis of a pilot study or other study or health
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assessnent;
v. Establishing a registry of exposed persons;
vi. Popul ation health surveillance prograns for exposed popul ati ons; and

vii. Steps necessary to reduce exposure and elim nate or substantially
mtigate the significant risk to human health, including but not limted to
provi sion of alternative water supplies and permanent or tenporary relocation of
i ndi vi dual s.

In addition, section 104(i)(5) of CERCLA authorizes health effects
research addressing i nadequacies in the existing health risk information on
substances frequently found at CERCLA sites

This research is based on the data inadequacies identified in the
toxi col ogical profiles on the substances sel ected under section 104(i)(2)(A).
These substances are selected for their potential human health risk in terms of
(1) chemical toxicity, (2) frequency-of-occurrence at NPL sites, and (3)
potential for human exposure. This research reduces the inadequacies in the
existing health effect data base by further determining the health effects of
these substances or by devel oping the techni ques and nethods to further such
determ nation. A nore conplete data base on these substances' health effects
will allow EPA to estimate better the health risks at NPL sites

To minimze duplication of health effects research across the various
governnent prograns, and to mnimze unnecessary cost recovery actions, whenever

possi bl e, EPA and ATSDR will coordinate the research programs under the Toxic
Subst ances Control Act (TSCA), the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), and the National Toxicology Program (NTP) to fill the

data i nadequacies identified in the toxicological profiles. This positionis
consi stent with CERCLA section 104(i)(5)(D) which states

It is the sense of the Congress that the costs of research progranms under
this paragraph be borne by the manufacturers and processors of the
hazardous substance in question, as required in prograns of
toxi col ogi cal testing under the Toxic Substances Control Act.
Wthin 1 year after the enactment of the Superfund Amendnents and
Reaut hori zation Act of 1986, the Adm nistrator of EPA shal
pronul gate regul ati ons which provide, where appropriate, for
paynment of such costs by manufacturers and processors under the
Toxi ¢ Substances Control Act, and registrants under the Federa
I nsecticide, Fungicide, and Rodenticide Act, and recovery of such
costs fromresponsible parties under this Act.

In many cases, the cost of research conducted under these prograns is
al ready borne by the manufacturers, the processors, and the registrants of the
substances as intended by the Congress. The existing regulations under TSCA and
FI FRA all ow EPA to pass the major portion of the research costs to them For
exanmple, 40 CFR Part 716 requires subm ssion of health and safety studies on
chem cal substances selected for priority consideration for testing rules under
section 4(a) of TSCA. Under 40 CFR Part 158, manufacturers and processors of
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pesticides are required to provide health and environnental risk information on
pesticides for which registration is sought.

VWhere costs are incurred that are not otherw se borne by manufacturers,
processors, or registrants, any agency conducting health effects research
initiated by the Adm nistrator of ATSDR, under the authority of CERCLA section
104(i), should maintain conplete docunentation of the expenditures related to
this research and submt these docunments to EPA for cost recovery actions

14. OSC reports (" 300.165). EPA proposes to |leave current " 300.40
| argely unchanged, except for an increase in the tine for submtting OSC reports
from60 to 90 days. This change is viewed as giving the OSC a nore realistic
anount of time in light of the OSC s many other responsibilities. EPA expects
that, wherever possible, all or parts of reports prepared to meet other
requirements can be used with little or no revision to meet review needs of the
RRTs and the NRT. An OSC report's recommendati ons may be a source for new
procedures and policy.

15. Federal agency capabilities ("" 300.170 and 300.175). EPA is
proposing that the description of the capabilities of Federal agencies with
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respect to response (currently " 300.23) be reorganized to highlight the

| eadership roles of EPA and the USCG.  EPA al so proposes to amend the regul ation
to refer to EPA's | egal expertise in interpreting CERCLA and ot her environmenta
laws. Additionally, EPA is proposing to revise and update the descriptions of
some of the other agencies' capabilities and expertise related to preparedness
pl anni ng and response. Furthermore, EPA is adding a paragraph describing the
Nucl ear Regul atory Commi ssion's capabilities and expertise to reflect the fact
that the Conm ssion was recently added to the NRT nembership roll. It should be
noted that the purpose of these sections is to discuss the special capabilities
agenci es have and the assistance they can render during any response action.
These sections are not intended to specifically address Federal facilities

16. Nongovernnmental participation (" 300.185). This section deals with
the use of volunteers in Superfund response actions. Use of volunteers may be
appropriate when it can be done in a safe and well-organi zed way. Key to the
use of volunteers is capable |eadership on the part of know edgeable officials
and areas of work that are suitable to these individuals. Prior to the use of
vol unteers, appropriate consideration nmust be given to the issue of liability
for volunteer action, with regard to its effect on both the | ead agency and on
the volunteers thensel ves

17. National System for Enmergency Coordination. I'n January 1988, the
Presi dent approved the National System for Emergency Coordination (NSEC). The
NSEC is a mechani sm for assuring that the Federal governnment provides assistance
to State and | ocal governnents in "extreme catastrophic technol ogical, natural
or other donestic disasters of national significance." The President may
activate the NSEC in the event of a catastrophic environmental incident. As
addi tional information regarding the inplenmentation of NSEC beconmes avail abl e,
it my be necessary to make additional revisions to the NCP
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SUBPART C - PLANNI NG AND PREPAREDNESS

Proposed Subpart C revises current Subpart D and provides an extensive
cross-reference to SARA Title |1l (the "Emergency Planning and Conmunity
Ri ght -t o- Know Act of 1986") and its regul ations at 40 CFR Subchapter J.

A. Maj or Revisions

1. SARA Title IIl. Historically, the NCP has provided for Federa
pl anni ng and coordination entities and for Federal contingency plans. Although
there has previously been no Federal requirement for State and | ocal planning
the NCP has al ways provided for coordination with such entities and plans where
they exist. SARA Title IIl, however, now requires devel opnent of a State and
|l ocal planning structure and |ocal enmergency response plans

Title Il provides the nechanismfor citizen and |ocal governnment access
to information concerning potential chem cal hazards present in their
communities. This information includes requirenments for the subm ssion of
material safety data sheets and energency and hazardous chem cal inventory fornms
to State and | ocal governnents, and for the subm ssion of toxic chem cal release
forms to the States and EPA. Title Ill also contains general provisions
concerning emergency training, review of emergency systens, trade secret
protection, providing information to health professionals, public availability
of information, enforcenment, and citizen suits. Regulations inplementing Title
Il are codified at 40 CFR Subchapter J. EPA will reference Title Il and these
regul ations in Subpart C where appropriate

2. OSC contingency plans. The nanme and contents of "Federal |ocal plans"
have been nodified. EPA proposes to use the new nane "OSC contingency plans" to
repl ace the name "Federal local plan" in order to renmove anbiguity in the phrase
"Federal local" and because the OSC is responsible for devel oping these pl ans
Changes al so have been made to describe better what these plans are and to
identify how they are different fromand linked to the "enmergency plans"
required by section 303 of SARA

B. Point of clarification

Title 11l definitions of facility and release. Title Ill and CERCLA
provide slightly differing definitions of the terns "facility" and "rel ease."
Affected parties should carefully note these differences and their applicability
to requirements in Title Ill and CERCLA.
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SUBPART D - OPERATI ONAL RESPONSE PHASES FOR O L REMOVAL

Proposed Subpart D contains only mnor revisions to current Subpart E
Proposed " 300.300(b) includes a reference to the EPA Regi onal energency response
t el ephone number. Another nodification to " 300.300(b) and the addition of *
300. 300(c) have been proposed to clarify that in the case of required reports of
oil discharges nade by the person in charge of a vessel or facility, reports
must be made to the National Response Center (NRC). In other cases, reporting
to the NRC is encouraged but not mandatory (this section is consistent with the
changes to the counterpart section in Subpart E, "Discovery or Notification" ("
300.405)). Proposed " 300.305(d) clarifies the requirement for OSC notification
of natural resource trustees and nakes it consistent with the wording in *

300. 410. Proposed " 300.310(c) requires that applicable or relevant and
appropriate requirements be met in the disposal of materials recovered in

cl eanup operations. Finally, proposed " 300.320(b)(4) describes appropriate
responses for medium and mejor oil discharges, which are described separately in
existing "" 300.55(b)(4) and 300.55(b)(5).
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SUBPART E - HAZARDOUS SUBSTANCE RESPONSE

The Hazardous Substance Response subpart contains a detailed plan covering
the entire range of authorized activities involved in abating and remedyi ng
rel eases or threats of releases of hazardous substances, pollutants, or
contam nants. EPA is proposing major revisions to the hazardous substance
response authorities included in the NCP. The revisions incorporate amendnents
to CERCLA and reorgani ze the sections of the subpart to coincide with the
general order of established procedures during response

Specifically, EPA is proposing to expand current " 300.62 on the
State role into a separate subpart (new Subpart F), which incorporates the new
State involvenent regulations, and to nove the entire discussion to appear after
t he Hazardous Substance Response subpart -- today proposed to be redesignated as
"Subpart E." EPA also proposes to revise and reformat current " 300.67 on
community relations so that it is no longer a separate section but is
incorporated into the other sections as appropriate. Furthernmore, EPA is
proposing to renane and reorgani ze the sections in Subpart E as foll ows:

® 300.400 Ceneral

" 300.405 Discovery or notification

" 300.410 Rermoval site evaluation

® 300.415 Removal action

® 300.420 Renedial site evaluation

" 300.425 Establishing renedial priorities

" 300. 430Renedi al investigation/feasibility study (RI/FS) and sel ection of

remedy.

" 300. 435 Renedi al design/renmedi al action, operation and

mai nt enance.

General Franmework For Responding To Rel eases

Bef ore di scussing the revisions section-by-section, it is useful to review
the general framework for responding to releases of hazardous substances
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pol lutants, or contam nants. The framework outlined in the 1982 NCP and refined
in the 1985 NCP and in this proposed revision to the NCP establishes genera
procedures for discovery or notification, response, and renedi ati on of releases
that pose a threat to human health and the environnent. EPA's primary
consideration in CERCLA response actions is that remedi es be protective of human
health and the environment. The variety of releases and threats encountered
however, mekes it necessary that specific response actions and cl eanup |evels be
determ ned on a site-by-site basis. Therefore, the function of the NCP is to
del i neate how such site-specific decisions on response actions will be made

CERCLA aut horizes EPA to adm ni ster response actions in several ways:
i. EPA can take direct action using Fund nonies;

ii. Under EPA oversight, responsible parties can undertake a response
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action as a result of EPA's enforcenment authorities; and

iii. States can undertake a response action using CERCLA nonies pursuant
to a cooperative agreement with EPA.

1. Discovery or notification. The first step in the response process
occurs when there is discovery or notification of a release (the definition of
"rel ease" in Subpart A includes threat of release). This discovery or
notification occurs in the various ways described in " 300.405. As
described in that section, notice of a release is typically directed to the
Nat i onal Response Center. Once Federal officials are aware of a rel ease, there
are two types of responses: renoval or remedial. Before any response action is
taken, however, the conditions and problens at the site nust be eval uated

2. Site evaluation. When notice of a release is received, EPA will
consider the reported facts and circunstances to determ ne whether a renmoval or
a remedial site evaluation should be undertaken

The main differences between renmoval and renedial site evaluations are
their respective purposes and the amount of time avail able for conducting the
eval uation before an action must begin. Wen a |ead agency conducts a renoval
site evaluation, the agency usually has sone reason to believe that a pronpt
action may be needed. |If there is any indication that there may be an enmergency
or other time-critical situation, the release is evaluated for possible renpova
action. The sane is generally not true with renedial site evaluations because
the primary purpose of a renedial site evaluation is to assist in determ ning
whet her a rel ease should be included on the National Priorities List (NPL).
(See " 300.425(b); urgent situations do not allow for devel oping the nore
conprehensive data required in renedial site evaluations to score the site for
the NPL.)

It should be noted, however, that removal and remedial site evaluations
overlap. Information gathered during a renedial site evaluation may indicate
that the contam nation or one portion of the contam nation at a site should be
addressed by the removal program or information gathered during a renoval site
evaluation may indicate that the contam nation at a site can be better addressed
by the remedial program The inportant point is that when the | ead agency
receives notification of a release, it makes a quick determ nation as to whether
the site seems to be a |likely candidate for renoval action. |If the release does
not inmediately seemto be a likely candidate for removal, then the release is
listed on CERCLIS for a renmedial site evaluation to be conducted in the future

Because of the pressing nature of rempoval response, a removal PA/SI is
characterized by a quick assessnent. Wen the OSC is responding to an expl osion
or transportation spill, a renoval site evaluation may involve only an on-site
assessnent. \Where nmore time is available (for a non-time-critical removal), a
rempval site evaluation may involve a review of any existing information
avai l able on the release plus an on-site evaluation, including sanpling. During
t hese eval uations, the | ead agency generally reviews conditions of a release to
see whether the release is froma discrete source. Due to the limtations on
rempval actions, the renmoval programis generally unable to address |arge areas
of contam nation, i.e., where there is not an identifiable discrete source. For
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exanmpl e, the | ead agency may | ook for unstabilized tanks, druns, |agoons, or a
smal | area of highly contam nated soil in evaluating the urgency of the release
Section 300.410 describes in nore detail the renoval site evaluation, including

when it is termnated. The criteria for renoval actions described in *

300. 415(b) (2) are used in the removal site evaluation to determ ne whether a
rempval action may be appropriate

Renmedi al PAs and Sls are nore conprehensive and structured because there
is not the same time constraint as there is for removal PA/SIs. A renedial PA
will consist of a review of existing information and may include on-site or
of f-site reconnai ssance where safe and appropriate. After the PAis conplete
the | ead agency will prepare a report that describes the characteristics of the
rel ease and recomends whet her further remedial evaluation is warranted. At
sites where further action is indicated, the | ead agency will conduct an S| that
will build on the information collected in the remedial PA and involve, as
required, on-site and off-site field investigations and sanpling. Data gathered
during the renedial PA/SI are used to evaluate the rel ease using the Hazard
Ranki ng System (HRS) to determ ne whether the site should be listed on the NPL.

For more discussion on renmedial site evaluation see the preanble section bel ow,
"*" 300.420 - Renedial Site Evaluation." For more discussion on the NPL, see the
preanbl e section below, "" 300.425 - Establishing Remedial Priorities."

3. Renmpval actions. After conducting the rempval site evaluation (or, as
appropriate, during a renedial activity) the factors described in " 300.415(b)(2)
are considered in determ ning whether or not a renoval action is appropriate.

If the | ead agency determ nes, upon consideration of such factors, that a
rempval action is appropriate, actions shall begin as soon as possible to
prevent, mnimze, or mtigate the threat to human health and the environment.
(Section 300.415(d) describes the types of measures that may be taken.) CERCLA
requires the term nation of Fund-financed renoval actions after 12 nonths have
el apsed fromthe date of the initial response or after $2 mllion has been
obligated unless statutory exenptions apply.

EPA has conducted rempval actions in response to a wi de range of

situations including "mdnight dunping" and other illegal disposal, releases
from active manufacturing or waste disposal facilities, and transportation-
related incidents. |In addition, renoval actions nmay be conducted in response to

a tine-critical situation at a renedial response site. For exanple, a renoval
action may be required to stabilize an NPL site before remedi al response
activities can begin, or a renoval action may be necessary in response to a
sudden dangerous situation such as a fire or explosion that occurs during a

| ong-term renedi al response

In situations involving inmediate threats, it is not difficult to
determ ne that use of renoval authorities is appropriate. In |less obvious
situations, however, the |ead agency nust rely on the best technical judgnent of
its response personnel to determ ne whether use of renoval authority or renedia
authority is nore appropriate to address the identified threats. On-
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scene coordinators and renmedi al project managers are charged with using all the
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information available to themat the time to determ ne how quickly a response
must be initiated and, therefore, which response authorities are appropriate.

Not wi t hst andi ng t he di scussion of | ead and support agency conduct of
rempval s, potentially responsible parties nmay undertake these activities under
EPA oversight as a result of EPA's enforcement authorities

4. Renedial response -- i. Renmedial investigation/ feasibility study and
selection of renedy. The |ead agency generally will conduct a renedia
investigation (RI') and feasibility study (FS) (although actions may be initiated
at any time prior to, during, or after the RI/FS when there is a need or
opportunity to reduce or control risk or prevent further environnmental
degradation). The purpose of the RI is to gather sufficient data to
characterize the conditions at the site in order to assist in determning the
appropriate action. The Rl should be focused so that only data needed to
devel op and evaluate alternatives and to support design are collected
Nonet hel ess, because of the conplexity of the problems, it can take many nonths
of investigatory and sanpling work to characterize properly the pathways of
exposure to the surroundi ng popul ati on, the hazardous substances that are
present at the site, the concentrations of these substances in various areas of
the site, and other conditions that nust be understood before the best renedy
can be selected for that site.

As the problenms at a site are beginning to be understood, a feasibility
study is conducted. The purpose of the FS is to develop and anal yze
alternatives for appropriate action. The |level and detail of the analysis wll
be tailored to the scope and conplexity of the action needed. As the inpacts of
these alternatives and other factors are considered, the number of alternatives
is reduced. A renedy is selected in a Record of Decision based on these
studies. The proposed regul ation and preanmble for " 300.430 explain in detai
the RI/FS and sel ection of remedy process; therefore details of the process will
not be repeated here

ii. Renmedial design/renedial action and operation and mai ntenance. After
an RI/FS has been conpleted and a renedy has been selected, the | ead agency
designs the remedy. The renmedial design stage includes devel oping the actua
pl ans and specifications for the selected renedy. When this is conpleted, the
| ead agency conducts and conpletes the renmedial action. After a joint
i nspection of the remedy followi ng the conpletion of construction, the State or
ot her appropriate party (e.g., a Federal facility) will generally assune
responsibility for ensuring that the remedy is operational and functional
After the |l ead and support agencies have determ ned that the remedy is
operational and functional, the State or other appropriate party is responsible
for operating and maintaining the site as needed. Section 300.435 describes
remedi al design/ renedial action (RD/RA) and operation and mai ntenance (0O&M)
activities.

Not wi t hst andi ng t he di scussion of | ead and support agency conduct of
Rl /FSs, RD/ RAs, and O&M potentially responsible parties (PRPs) can undertake
these activities as a result of EPA's enforcenent authorities

5. Relationship between renoval and renedial activities. It is inportant
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to note that response to rel eases of hazardous substances does not follow a
strai ght sequential path from discovery through renmoval to renedial action

Al t hough the NCP sections on rempval site evaluation and renoval actions cone
before the remedial site evaluation and other remedial sections, in reality, a
deci sion to conduct a renoval may be nmade at any tinme in the remedial process
and sites initially evaluated or addressed by the renoval program may be
referred to the remedial program Thus the need for renmpval is considered

during a renedial PA, a remedial SI, RI/FS, and actual renmedial action. |If a
rempval action does not fully address the threat posed by a release, the |ead
agency will ensure an orderly transition fromremval to renedial response

activities. The removal programis intended to address rel eases that pose a
relatively near-termthreat that can be addressed within the statutory limts
The remedi al programis intended to address significant releases that cannot be
addressed under the renoval program There will always be sone overlap between
the two prograns, and it is inmportant that they work closely together. The goa
is to ensure that the nmost significant threats are addressed in the npost
efficient and effective manner

6. State participation. State participation is critical to the response

program It is EPA's intention that the States and EPA function as partners
and States are encouraged to participate in all facets of the response process:
removal , pre-renmedial, remedial, and enforcenent. EPA proposes to use genera

agreenments call ed Superfund Menoranda of Agreenment (SMOA) to delineate non site-
specific Federal/State interactions and responsibilities. Site-specific
State-lead actions are undertaken via cooperative agreenents between the State
and the EPA Region. For nmore information on State involvement see proposed
Subpart F of the NCP.

7. Public Participation. CERCLA requires the opportunity for
participation of the public and of PRPs in the renedy sel ection process and the
devel opment of the administrative record supporting the remedy selected (see
Subpart 1). The NCP discusses the opportunities for public and PRP
participation, including comment periods, public neetings, and formal community
relations plans specifying interactions at each renmedial action site. In
enforcenent actions, there will be comment periods for consent decrees and, in
the rempval action process, participation is encouraged to the extent allowed by
the exigencies of the situation. The public participation requirenents have
been incorporated into each of the sections where they apply (e.g., "" 300.415
300. 430, and 300.435). See Subpart E, " 300. 430 preanble section below, "H
Community Rel ations."

8. Federal facilities. CERCLA enphasizes the application of the Superfund
programto Federal facilities indicating the intent of Congress that Federa
agenci es address releases fromsuch facilities with attention equal to that
given by EPA to non-Federal sites. Unless a provision specifically addresses
Fund-financed activities only, all provisions in Subpart E (and throughout the
NCP, as appropriate) apply to Federal facilities

Subpart E: Section-By-Section

A section-by-section discussion of the proposed revisions to Subpart E
follows, in order of appearance, with two exceptions: conmunity relations and



35

applicable or relevant and appropriate requirenments. These requirenments are
described in their own separate preanble sections because the requirenments are
i nterspersed throughout the Subpart E regulatory sections

" 300. 400 GENERAL
This section revises existing NCP " 300.61 and contains a genera
di scussion of the prerequisites, nethods, criteria, and limtations of response

actions addressing hazardous substance rel eases.

A. Maj or Revisions

1. Limtations on response (" 300.400(b)). Amendnents to CERCLA section
104(a) (3) added significant
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limtations on response authorities. Those linmtations have been incorporated
into the NCP through the addition of new

" 300.400(b). The proposed section states that the Fund may not be used to
respond to rel eases of naturally occurring substances, to rel eases from products
that are a part of the structure of a building and result in exposure within
that building, or to releases into drinking water supplies due to deterioration
of the water system through nornmal use. However, there is an exception allowed
The Fund nmay be used to respond in cases where the | ead agency determ nes that
the release is a public or environnental enmergency and that no other person with
the authority and capability to respond will do so in a tinely manner. EPA
expects these exceptions to be rare.

An exanple of the first type of situation for which the Fund is not
avai l able for response is found in the Reading Prong and other areas, where high
| evel s of radon were discovered inside buildings erected on naturally
radi oactive formations. Exanples of the second type of situation are
chem cally-treated wood or masonry materials containing radi onuclides which may
be part of the structure of a building and result in exposure to persons in that
buil ding. Exanples of the third type of situation are releases of |ead and
ot her contam nants into a municipal drinking water supply systemsolely fromthe
natural deterioration of pipes and welds in the system

2. Entry and access (" 300.400(d)). CERCLA section 104(e)(3) allows any
of ficer, enployee, or representative of the President, duly designated by the
President, to have access to vessels, facilities, establishments, or other
pl aces, where any hazardous substance, pollutant, or contam nant may be, or has
been rel eased, generated, stored, treated, disposed of, or transported from or
where access is needed to determ ne the need for response or the appropriate
response or to effectuate a response action under CERCLA. As one nethod of
enforcing such authority, where consent is not forthcom ng, CERCLA section
104(e) (5) authorizes the President to issue admnistrative orders for entry and
access to such property. |In E.O 12580 the President delegated this authority
to Executive departments and agencies. To ensure full understanding of the
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scope and proper utilization of this authority, EPA proposes to include in *
300.400(d) the requirenents for adm nistrative orders, the scope of orders, the
activities permtted under orders, and certain content, delivery, and
enforcenment aspects of such orders.

I n accordance with CERCLA's increased enphasis on private party response
EPA specifies in this section that it nmay designate a potentially responsible
party as EPA's representative solely for the purpose of access, and that it may
exercise the authorities contained in section 104(e), including issuing an
adm ni strative order, to gain access for the potentially responsible party.
Such designation will only be used where the potentially responsible party is
conducting a response action pursuant to an adm nistrative order or consent
decree and the designation is in accordance with relevant EPA policy.

3. "On-site" for permtting purposes (" 300.400(e)). Section 121(e) of
the amended CERCLA states: "No Federal, State, or local permt shall be
required for the portion of any rempval or renmedial action conducted entirely
on-site, where such renedial action is selected and carried out in conpliance
with this section." EPA proposes to state that on-site permts are not required
for response actions taken by EPA, other Federal agencies, States, or private
parties pursuant to CERCLA sections 104, 106, or 122. For the purposes of
impl ementing this section, EPA has proposed to define the term"on-site" in *
300.400(e) (1) to include the "areal extent of contami nation and all suitable
areas in very close proximty to the contam nation necessary for inplenentation
of the response action."

Flexibility in defining a site is necessary in order to provide
expedi tious response to site hazards. EPA enphasizes that the | ead agency nust
al ways conmply with the substantive requirements that woul d otherw se be included
in a permt and that the NCP requires public participation in the renmedy
sel ection process. EPA also believes that required approval or consultation by
regul atory bodies is anal ogous to permt requirements and is enconpassed within
t he CERCLA section 121(e) exenption. However, EPA intends to consult closely
with the appropriate regulatory authority where tine permts. The definition
will exenpt the | ead agency only from adm nistrative processes. These
adm ni strative processes could otherwi se delay inplenentation of a response
action for several nonths.

The definition of "on-site" is intended to address the followi ng types of
situations. First, renedial actions frequently involve treatnent systens that
require significant |land area for construction. For exanple, an incinerator
cannot be placed on top of contam nated soil but may require sone area adjacent
to the area of contam nation. Situations have arisen where the contamnation is
in alowand marshy area and it is not possible to |ocate an incinerator or
construction staging area in the marshy area but it is possible to do so in an
uncont am nated upland area in very close proximty. Moreover, the "areal extent
of contam nation" is intended to include sites where areas of contam nation are
di screte rather than continuous but are within reasonably close proximty to one
anot her. The decision document should describe the boundaries of the site. A
second situation is where a containment structure or a slurry wall to contain
contam nated material nust be built adjacent to the contam nated material, not
in the contam nated area. Third, a ground water plume may extend several mles
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fromthe source of contami nation or the source may not even be defined at the

time of response. |If the remedy selected is to intercept the plunme and treat

the ground water upgradient of a drinking water supply, the treatnment facility
must be placed near the point of interception

EPA's interpretation of CERCLA section 121(e) is that each of these
situations falls under the purview of that section and that permts are not
required for the activities. For this reason, EPA has proposed a flexible
definition of "on-site" that can be tailored to specific cases. However, as a
matter of policy, EPA will inplement the proposed definition with certain
limtations. It is EPA's general policy to invoke the permt exenption only
when the area within very close proximty to the contam nation is necessary for
i mpl ementation of the portion of the response action relating to the hazardous
substance with which it is in proximty. An exanple is an area of contani nated
soil and contam nated ground water that extends several mles fromthe
contam nated soil. The remedy sel ected includes incineration of the
contam nated soil and punping and treating the contam nated ground water plune.

Fol l owing EPA's policy in this exanple, the | ead agency would | ocate the punp
system al ong the contam nated ground water plunme, as necessary, wthout a
permt; but, it would only locate the incinerator near the contam nated soil
The | ead agency would generally not |ocate the incinerator several mles from
the contam nated soil over the plune. |In such a case, where the incinerator
must be located far fromthe source, the |l ead agency, in accordance with this
policy, should obtain a permt
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EPA's interpretation of "on-site" further includes situations where the
remedi al activity occurs entirely on-site but the effects of such activity
cannot be strictly limted to the site. For exanple, a direct discharge of
CERCLA wast ewater would be an on-site activity if the receiving water body is in
the area of contamination or is in very close proximty to the site, even if the
water flows off-site.

EPA notes that section 104(d)(4) of CERCLA allows EPA to treat non-
contiguous facilities as one where those facilities are "reasonably related on
the basis of geography, or on the basis of threat or potential threat to public

health or welfare or the environnment." EPA interprets this section to allow it
to elect to treat several CERCLA facilities as one "site" for purposes of
section 121(e). Under this approach, hazardous substances from several CERCLA

facilities could be managed on-site at one of those CERCLA facilities without
having to obtain a permit for the wastes that are brought fromthe other CERCLA
facilities. Anmobng the criteria EPA uses to treat non-contiguous facilities as
one site are that the facilities are reasonably close to one another and the
wastes are conpatible for the selected treatment or di sposal approach. EPA
solicits coment on whether to Iimt this approach to situations where the non-
contiguous facilities are under the ownership of the same entity.

EPA is considering several other possible ways of defining "on-site" for
permtting purposes. Each of these is described and discussed briefly bel ow.

i. Define "on-site" as the areal extent of surface contamination. This
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concept is simlar to the RCRA concept of a hazardous waste managenent area. |t
woul d make the definition of "on-site" nore definite but would have severa
problems. First, there are CERCLA sites that have relatively mniml or no
surface contam nati on because the contamnation is primarily in the ground
water. This definition would nmean that in certain cases there would be little
or no area that would be considered "on-site" and exenpt from permts. Second
this option would nean that permts would have to be obtained in cases where the
construction or staging area cannot be |ocated on top of the contam nation, even
if the staging areas were in very close proximty. As described above, these
adm ni strative processes could delay renmedial actions at many sites even after
there has been public comment on the proposed renedy.

ii. Define "on-site" as identical to a CERCLA facility. The term
"facility" is defined in section 101(9) of CERCLA (this definition is repeated
in " 300.5 of the NCP) as "any building, structure, installation, equipnment, pipe
or pipeline (including any pipe into a sewer or publicly owned treatnent works)
well, pit, pond, |agoon, inmpoundnent, ditch, landfill, storage container, notor
vehicle, rolling stock, or aircraft, or any site where a hazardous substance has
been deposited, stored, disposed of, or placed, or otherwi se come to be |ocated
but does not include any consumer product in consumer use or any vessel."
Defining the term"on-site" to be the same as "facility" probably would allow
the | ead agency to follow a plume and construct a treatnent system over the
pl unme without obtaining a permt because of the phrase "or any site where a
hazardous substance has been deposited... or otherwi se cone to be located." It
woul d not, however, address the concern that noncontam nated | and nay be needed
as a construction staging area and may be an integral part of the renedia
action to be taken. In addition, it should be noted that it is often difficult
to define a CERCLA facility boundary. When a site is listed on the NPL, an
attenpt is made to describe the facility and its boundaries. However, the
extent of contam nation is not always known at that point in the process
Later, during the RI/FS stage, the facility boundaries may be better defined

iii. Define "on-site" as the facility plus any contiguous area necessary
for carrying out the response. This would address the problem described in
nunber (i) above but the requirement of contiguity nay present other problens.
For exanple, sonetimes it may not be possible to |locate the construction staging
area directly contiguous to the facility; perhaps there is unused railroad
property between the facility and the proposed staging area or sone other
sim | ar obstacle

iv. Define "on-site" as enconpassing the area having the sane | ega
ownership as the primary contam nated area or areas. This definition would
limt the permt-free areas available for staging and inplenmenting response
actions. Because the site would be defined in terns that do not directly relate
to the contam nation, there may be situations where the ability to inplenent a
remedy expeditiously is artificially constrained by the proximty of the
property line.

B. Other Revisions

1. Current " 300.61(b). This paragraph has been deleted to conformwi th
amendments to CERCLA section 104(a)(1)(B). The former CERCLA section 104(a)(1)
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and NCP authorized a response action "unless the President determ nes that such
removal or remedial action will be done properly by the owner or operator of the
facility... or by any other responsible party." The change to CERCLA and

del etion of this section fromthe NCP clarify that the Federal governnment is not
precluded from conducting a response action, nmerely because responsible parties
have indicated a willingness to take some form of response action.

2. Health assessnments (" 300.400(f)). This paragraph has been added to
codify the requirements of CERCLA section 104(i) that a health assessnment be
performed by ATSDR at each site proposed to be listed on the NPL or in response
to a petition for a health assessnent.

C. Points Of Clarification

1. Pollutants and contaminants. CERCLA section 104(a)(1l) authorizes
response actions whenever any hazardous substance, including mxtures of oil and
hazardous substances, is released or whenever there is a rel ease of any
pol l utant or contam nant that may present an inmm nent and substantial danger to
the public health or welfare. This standard is reflected in NCP
" 300.400(a). Note that under CERCLA, "inm nent and substantial danger"
limtation applies only to pollutants and contam nants and not to hazardous
substances. Mreover, the limtation does not define the scope of the renoval
actions as described in " 300.4I5(b).

2. Response to HWIC' S petition to nmodify the NCP to permt treatability
testing without the need to obtain a RCRA permit. The Hazardous Waste Treat ment
Council (HWIC) has petitioned EPA to issue regulations facilitating small-scale
treatability studies on wastes at Superfund sites that contain or nay contain
RCRA hazar dous wastes by exenpting owners or operators of facilities conducting
such tests from RCRA requirements that would otherwi se apply to facilities
treating, storing, and disposing of hazardous wastes. HWC has submitted two
petitions for regulatory action. One seeks a regulation under RCRA that would
general ly exenpt such studies fromregul ati on under RCRA when conducted within
certain limts of study size, storage volume, etc. The second petition is
directed more specifically at treatability studies conducted to support
deci si onmaki ng at CERCLA sites. It seeks to exenpt treatability studies
conducted to support remedy decisions at CERCLA sites from
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permtting requirenments by defining the facilities at which treatability studies
are conducted as being "on-site." As discussed el sewhere, activities conducted
"on-site" are exenpted fromthe need to obtain permts. Such a definition,
therefore, would exenpt those conducting treatability studies from any
permtting requirenments and would not be limted to the need to obtain a RCRA
permt. EPA is separately considering HMC s petition for rul emaki ng under

RCRA. (See 52 FR 35279, Septenber 18, 1987.) Only the second petition, under
which treatability tests on wastes from CERCLA sites would be exenpted from
permtting by defining themas occurring "on-site," is considered here.



40

Treatability tests are an inportant part of the RI/FS process as well as
ot her waste managenment processes. EPA has concluded, however, that to the
extent it is appropriate to adjust permtting requirements to encourage
treatability testing, that should be acconplished by directly nodifying the RCRA
regul ations to address such testing generally. EPA does not believe that the
term"on-site" can extend to a distant facility that may be conducting a
treatability test. For these reasons, EPA is not proposing in today's notice to
extend the definition of the term"on-site" to include facilities conducting
treatability tests characterizing wastes from CERCLA sites as contenpl ated by
HWIC's petition. Instead EPA will consider the nerits of HAWTC s position in the
context of HWIC' s petition for rul emaki ng under RCRA.
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" 300. 405 DI SCOVERY OR NOTI FI CATI ON

This section revises current NCP * 300.63 and di scusses how CERCLA sites
may be di scovered, the notification responsibility to report rel eases of
hazardous substances, pollutants, or contam nants to the National Response
Center (NRC), and the details of the notification process. There are no mgjor
revisions.

Revi si ons

1. Discovery of release (" 300.405(a)). EPA is proposing two ninor
clarifying changes to current " 300.63(a) on how rel eases are
di scovered. First, notification under section 103(a) of CERCLA (notification of
rel eases of reportable quantities) and under section 103(c) of CERCLA (owners
and operator's notification to EPA of the existence of a facility at which
hazardous substances are or have been stored, treated or disposed of) have been
separated into (1) and (2).

Second, EPA is proposing to add to the list of discovery nmethods a new
met hod for discovering releases. This revision is intended to reflect the fact
that the new statutory provision allowing citizen petitions for prelimnary
assessnents al so represents a new nmethod for discovering a rel ease

2. Notification requirenments (" 300.405(b),(c) and (d)). EPA is proposing

a mnor clarifying change to the notification requirements in " 300.63(b) to
state that where direct reporting to the NRC is not practicable, reports may be
made to the predesignated EPA OSC t hrough the Regi onal 24-hour energency
response tel ephone nunber. This wording was added to alert the public that such
nunmbers exist, but should be used only in the very rare cases where the NRC
cannot be reached (for exanple, because a caller cannot get through to the NRC)
EPA strongly urges that all reports of releases be nade directly to the NRC

If the notifier can reach a tel ephone, the NRC nust be called. EPA notes that

the nost likely situations in which direct reporting to the NRC nay not be
practicable are releases fromvessels at sea or offshore platforms with no
t el ephone access. |In these cases, releasers would normally report by radio to a

Coast Guard station that maintains a radio watch. Releasers who report to the
nearest Coast Guard unit under this provision nust also notify the NRC as soon
thereafter as possible.

Reporting requirenments and penalties in CERCLA and the NCP are effective
only for releases covered by the 40 CFR 302.4 List of Hazardous Substances and
Reportable Quantities (RQ). However, whenever there is any doubt about whether
a rel ease equals or exceeds a RQ EPA encourages that it be reported to the NRC

Par agraph (c) is proposed to be added to highlight this and to make cl ear the
only two situations that should not be reported to the NRC

The NRC processes all reports of releases that it receives, regardl ess of
the substance involved or the significance of the incident. Reports are
archived into the NRC conputer data base at the time of receipt and passed
i mmedi ately by tel ephone to the appropriate response entity. This centralized
reporting sinplifies and expedites public, governnental, industrial, and
academi ¢ access to information regardi ng hazardous substance rel eases and
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response.

EPA is proposing to add a new " 300.405(d), to enunerate the kinds of
informati on that should be provided to the NRC during notification of rel eases.
However, EPA points out that reporting should not be del ayed because of m ssing
i nformation.

3. CERCLIS (" 300.405(f)(2)). EPA is proposing |anguage to indicate that
when notification shows that rempval action is not necessary, but that a
remedi al site evaluation should be perfornmed, the release will be listed in the
CERCLI S renedi al inventory. (For a definition and discussion of CERCLIS, see
the Subpart A preanble section, "4. New Definitions.")

4. SARA Title Il (" 300.405(g)). EPA is proposing mnor clarifying
changes to the notification requirements of the NCP. EPA is adding a reference
to the new SARA Title IIl notification requirenents. This reference states that
notification of the NRC does not generally satisfy all Title Ill notification

requirements. This has been added because it is inportant to note that severa
notifications may be needed for each release to nmeet the requirements of SARA
" 300.410 REMOVAL SITE EVALUATI ON

This section revises current NCP " 300.64 and di scusses the prelimnary
assessnent that is conducted to evaluate avail able data about a reported rel ease
to determ ne whether the conditions warrant a renmoval action

A. Maj or Revisions

1. Title of section. EPA is proposing to change the title of this section
from"Prelimnary Assessnent for Removal Actions" to "Renpval Site Evaluation."
Paral |l el changes for the section concerning renedial site evaluations are also
bei ng made. These changes clarify that one of the first steps before conducting
either a renoval or remedial action is to evaluate the release conditions in
order to determ ne what actions may be needed. Section titles in the current
NCP do not reflect the simlar requirements for renmoval and renedi al actions.

2. Natural resources (" 300.410(g)). EPA proposes to revise current *
300.64(d) to state that the OSC or |ead agency is responsible for ensuring that
State and Federal trustees of affected natural resources are notified pronmptly
when it is determ ned that natural resources have been, or are likely to be

damaged. Current " 300.64(d) links this notification to a prelimnary assessnent
determ nation. The proposed | anguage broadens the section to require trustee
notification whenever any data indicate that natural resources wll be

threatened. Furthernore, the new | anguage clarifies that the OSC or | ead agency
wi Il coordinate, as appropriate
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the necessary response action assessments, evaluations, investigations, and
planning with the State and Federal trustees

B. Other Revisions
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1. Renoval /renedi al program coordination (" 300.410(h))
EPA proposes a minor addition at " 300.410(h) to clarify that when a
renoval site evaluation indicates that a removal action is not needed, but that
a renedi al action may be needed, a renmedial site evaluation shall be initiated
and the rel ease shall be listed on the CERCLIS renedial inventory. This is
simlar to the addition proposed for the notifications section at
300. 405(f)(2).

2. Ternination of renmpval site evaluation (" 300.410(e))
EPA is proposing mnor changes to current * 300.64(c) to reference the
limtations on response in " 300.400(b).

As discussed in the current NCP, it is inportant to note that if another

party is responding, the OSC will not continue to pursue a renoval site
eval uation or action, whether or not such person is under court or

adm ni strative order. However, if the person is under an order, the OSC may
provide surveillance as a separate action, to assure conpliance with the order
There may al so be instances of voluntary response where the OSC provides
monitoring to assure proper response and to avoid a situation where followp
action would be needed

C. M nor Revisions

EPA is proposing other m nor conform ng revisions to ensure consistency

wor di ng between the new statute and the NCP, and between subparts

" 300. 415 REMOVAL ACTI ON

This section contains the CERCLA program s rempval authorities. EPA is
proposi ng several revisions to portions of the current NCP * 300.65 including
the statutory limts on renmoval actions and exceptions to those linmts; the
relationship of rempval action to anticipated |ong-termrenedial action; a list
of appropriate renoval actions for specific situations; requirenents for
post-renmoval site control; and the requirenent for subm ssion of the OSC s
report to the RRT

Today's preanmbl e di scussion uses several descriptive terns to broadly

differentiate anong various types of renmovals, and EPA wi shes to provide here an

under standi ng of their meanings in this context: "Emergencies" generally refer
to those actions where the rel ease requires that response activities begin
on-site within hours of the | ead agency's determ nation that a renoval action
appropriate. "Tinme-critical" removals are those where, based on the site

eval uation, the |l ead agency deternmi nes that a renmoval action is appropriate and
that there is a period of |less than six nonths avail abl e before response
activities begin on-site. "Non-time-critical" renovals are those where, based
on the site evaluation, the |l ead agency determ nes that a renpval action is
appropriate and that there is a planning period of nmobre than six nonths
avai |l abl e before on-site activities nust begin. The |ead agency for
non-time-critical removals will undertake an engi neering eval uation/cost

anal ysis (EE/CA) or its equivalent.

Because Superfund resources are finite, it is not possible for EPA to

S
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conduct all renmpvals authorized by CERCLA. Therefore, the renoval program sets
priorities to ensure that the nost serious public health and environnmenta
threats will be addressed. Classic emergencies, such as fires and expl osions
and tine-critical renovals that cannot be addressed by any other authority, are
the removal program s highest priorities

A. Maj or Revisions

1. Statutory limts (" 300.415(b)(5)). The amendnents to CERCLA section
104(c) (1) raised the statutory limts for Fund-financed renoval actions from six
nont hs and $1 million, to twelve nonths and $2 mllion, respectively.
The amendnents al so provide a new exenption fromthe tine and dollar limts for
situations where the | ead agency determ nes that continued response is otherw se
appropriate and consistent with the renedial action to be taken. Fornerly,
there was an exenption only for those situations that met the enmergency criteria
in CERCLA section 104(c).

EPA proposes to include the new statutory limts and the new exenption in
the NCP at " 300.415(b)(5). |In the proposal, only statutory |anguage has been
included for both provisions. This is consistent with the way the emergency
exenption has been treated in the current NCP.

EPA has devel oped an approach for inplenenting the new exenption and
solicits comment on this approach. EPA believes that the new exenption should
be used primarily for proposed and final NPL sites and should be used for
non-NPL sites only in rare circunstances. EPA believes that Congress originally
put the statutory limts in place because it intended that the renoval program
generally be short-termand mitigative in nature. Long-termrenedial actions
generally involve conplete cleanup of sites which are on the NPL. EPA believes
that the new exenption was included to ensure that the tine and nonetary linmts
woul d not preclude proper inplementation of the requirement in CERCLA section
104(a)(2) that renoval actions should, to the extent practicable, contribute to
the efficient performance of any long-termremedial action (see bel ow for
di scussion of this provision). The purpose of the provision is to conserve Fund
moni es at NPL sites by perform ng indicated renovals at these sites that take
into account the ultimte renedy. Monies spent wisely during the renpval
portion at NPL sites would enable the entire action to be conpleted nore
efficiently and cost-effectively.

In accordance with this interpretation, EPA has devel oped the foll ow ng
criteria for determ ning when use of the new exenption at proposed and final NPL
sites is appropriate:

i. To avoid a foreseeable threat;

ii. To prevent further mgration of contam nants

iii. To use alternate technology to reduce nobility, toxicity, or vol une;
or

iv. To conply with off-site requirenents.

Al t hough EPA intends to use the new exenption primarily at NPL sites in
order to maintain the effectiveness of the NPL priority system EPA also
recogni zes that there may be some limted circunstances at non-NPL sites where
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use of the new exenption could be appropriate. |f, for exanple, treatment could
be used that would permanently or significantly reduce nmobility, toxicity, or
volume at a non-NPL site, then it m ght be appropriate to use the new exenption
at a non-NPL site. Use of the exenption in these situations at non-NPL sites
woul d be consistent with a permanent renedy, but use at non-NPL sites is not
intended to supplant the remedial program EPA will ensure that the new
exenmption is used at non-NPL sites only in limted circunstances by requiring
that each decision for using the new exenption at a non-NPL site be approved by
the Assistant Adm nistrator for the Office of Solid Waste and Emergency

Response

2. Efficient performance of the long-termrenedial action (" 300.415(c)).
CERCLA section 104(a)(2) provides that renmoval actions should, to the extent
practicable, contribute to the efficient performance of any long-termrenedi a
action with respect to the release. EPA is proposing to incorporate this
| anguage into the NCP. This provision is intended to avoid repetitive renoval
actions or actions that do not take into account
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their inpact on performance of subsequent remedial action, and to allow for nore
permanent tasks to be conpleted under renoval authorities. EPA proposes to
apply this requirement to all removal actions. Since renovals may occur in
situations where there is only Iimted informati on on whether or not a renedia
action is anticipated, the | ead agency need only consider information that is
avail able at that tine. The |ead agency should consider the follow ng questions
when sel ecting a renmoval action that will contribute to the efficient
performance of the long-term renmedy:

i. MWhat is the long-termresponse plan for the site? |If there is no
plan, what is it likely to be? To determ ne the |long-term response plan the OSC
need use only currently available information. The OSC is not required to
determ ne |l ong-term action

ii. Wiich threats will require attention prior to the start of the
long-termresponse? An efficient removal should address those threats that
require attention in order to stabilize the site or protect human health and the
environnment until the long-termremedy can be inplemented

iii. How far should the rempval go to ensure that the threats are
adequately abated? |If a long-termrenmedy is planned, an efficient renpval
should mtigate the threat to human health and the environment until the
remedi al action can be inplenented. At a mninum this means that the renoval
shoul d prevent or reduce further migration or public contact.

iv. Is the proposed renmoval action consistent with the |Iong-termrenedy?
An efficient rempval generally should not hinder or foreclose viable options for
a long-termrenedi al action

Renoval action should not be unduly del ayed by the consideration of the
above criteria. The threat to human health and the environment shall remain the
primary concern of the | ead agency conducting the removal. Occasionally, it may
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not be practicable to be entirely consistent with the long-termrenedial action
This may occur when it is necessary to slow the mgration but not possible to
impl ement the long-termrenedy. For exanple, rempval actions may be needed that
merely stabilize (e.g., cap) sonme sites to reduce the mgration threat until a
long-termtreatnment remedy is developed. EPA is currently devel opi ng gui dance
to further address the details. EPA solicits coments on the policy of
extendi ng the section 104(a)(2) provision to all rempovals rather than linmting
it to NPL sites only, and on the criteria for determ ning whether a removal will
contribute to the efficient performance of the long-termrenmedial action

B. Other Revisions

1. Engineering evaluations and costs anal yses (" 300.415(b)(4)).

It is EPA's intent that the | ead agency conduct an engi neering eval uation and
cost analysis (EE/CA) or its equivalent, as appropriate, as a part of renpval
actions in those cases where adequate planning time is avail able before the
start of the renoval. EPA believes adequate planning tine is a mnimum of six
mont hs. EE/ CAs contain eval uations of possible alternative technol ogies
sel ection of the response, and document the decisionnmaki ng process. Engi neering
eval uations and cost anal yses use a screening process and analysis of renmpval
options based upon such factors as technical feasibility, institutiona
consi derations, reasonabl eness of cost, tinmeliness of the option with respect to
threat mtigation, environmental inpacts, and the protectiveness of the option
This information will be subject to review and comment by the public prior to
initiation of the affected renoval.

2. Appropriate actions (" 300.415(d)). EPA is proposing sonme m nor
changes to the current "" 300.65(c)(3) and (6) by clarifying additiona
activities that can be conducted

3. Of-site policy. Current " 300.65(g) requires that renmoval actions
taken pursuant to CERCLA sections 104 and 106 that involve the storage
treatment, or disposal of hazardous substances, pollutants, or contam nants at
off-site facilities shall use only those facilities that are operating under
appropriate Federal or State permts or authorization and other |ega
requirements. EPA has separately proposed regul ations inplementi ng CERCLA
section 121(d)(3) which inposes requirenents on the off-site transfer of
hazardous substances or pollutants or contam nants, 53 FR 48218, November 29
1988.

4. State-lead renovals ("" 300.415(h) and (i)). EPA is proposing to
codify in the NCP its existing policy allowing States to enter into cooperative
agreement to undertake Fund-financed renoval actions, provided that States
follow all the provisions of the NCP renoval authorities. Non-time-critica
actions are the nmost likely candidates for State-lead renoval because sufficient
time generally exists to conplete a cooperative agreenment. The new | anguage
al so states that facilities operated by a State or political subdivision require
a m ni mum cost share of 50 percent of the total response costs if a renedia
action is taken.

5. Post-rempval site control (" 300.415(1)). Because of statutory limts
on removals and the historical role of renmpbvals as short-term actions, there
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will sonetines be situations at both NPL and non-NPL sites where post-renpoval
site control actions (such as watering a grass cover) wll be necessary. EPA
expects that States, potentially responsible parties, or EPA's renedi al program
(in the case of some Fund-financed NPL sites) will provide for post-renmoval site
control activities to ensure the protectiveness of the renmoval action. This may
al so involve arranging for private parties or Federal facilities to conduct the
post-renmoval site control. |In nost cases, the possible State role in
post-renmoval site control will be discussed prior to initiation of renoval
activities. EPA wants to encourage that, to the extent practicable, the State
comm tment to conduct such action be secured prior to the start of cleanup

EPA i s devel opi ng procedures for assunption of post-renpval site contro
at NPL and non-NPL sites. For nore discussion of State assurances necessary for
cooperative agreenent for State-lead renmoval and remedial actions, see the
di scussion of the new State involvement regulations in today's preanble
di scussi on of Subpart F

6. OSC reports (" 300.415(m). This paragraph has been added to ensure
that OSCs and RPMs conducting renoval actions submit OSC reports. It is
i mportant that where RPMs are overseeing renmpval actions at NPL sites, they
submt OSC reports to the RRT for review (see "Points of Clarification" bel ow
for discussion of situations where an RPM m ght oversee a renoval). The Subpart
B di scussion of OSC reports also proposes sone mnor clarifying changes for OSC
reports.

7. Community relations (" 300.415(n)). Discussion of comunity relations
is included in the Subpart E, " 300.430 preanble section, "H Comunity
Rel ati ons. "

C. Points Of Clarification

1. Conpliance with other laws. CERCLA section |2l requires that renedia
actions attain a level or standard of control which is applicable or relevant
and appropriate to any hazardous substance, pollutant or contam nant that will

remain on-site. In contrast, section |2l does not require that renmpval actions
attain applicable or relevant and appropriate requirements (ARARs). EPA's
policy for renmoval actions, however, is that ARARs will be identified and

attained to the extent practicable. ARARs are those substantive requirements
that pertain to
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actions or conditions in the environnent (see Subpart E, ° 300.430 preanble
section bel ow, F.15).

Three factors will be applied to determ ne whether the identification and
attai nnent of ARARs are practicable in a particular situation: (i) the
exi gencies of the situation; (ii) the scope of the rempval action to be taken;
and (iii) the effect of ARAR attainment on the statutory limts for duration and
cost.

i. Exigencies of the situation. OSCs nust often act quickly to provide
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protection of public health and the environnment, and any delay would conprom se
this objective of the rempval action. Where urgent conditions constrain or
preclude efforts to identify and attain ARARs, the OSC s docunentation of these
conditions will be considered sufficient as justification for not attaining al
ARARs. To illustrate, a site may contain |eaking drums that pose a danger of
fire or explosion in a residential area. The drunms should be renoved or
stabilized i mediately without attenpting to identify and conply with al
potential ARARs. The OSC s docunentation should describe the time-critica
nature of the situation and the renoval action taken.

ii. Scope of the renpval action. Renpval actions generally focus on the
stabilization of a release or threat of release and mtigation of near-term
threats. ARARs that are within the scope of such renoval actions, therefore
are only those ARARs that must be attained in order to elimnate the near-term
threats. For exanple, a renoval action nmay be conducted to renove | arge nunbers
of leaking drums and associ ated contaminated soil. In this situation, because
the removal focuses only on partial control, chem cal-specific ARARs for
ground-water restoration would not be considered

iii. Statutory limts. CERCLA sets time and noney linmtations on a
Fund-fi nanced renoval action. Attainnent of all ARARs for a renoval response
may not be possible within the 2 months or $2 million Iimts set in the
statute. For instance, a renmpval action may be undertaken at a site where there
is widespread soil and ground water contami nation. This response m ght involve
rempval of surface debris and excavation of highly contam nated soil necessary
to reduce the direct contact threat and further deterioration of the ground
water. |f the statutory limts were reached or approached as a result of the
debris removal and limted excavation, and no statutory exenption applied, nore
extensive excavation of lowlevel soil contam nation as part of the renoval may
not be warranted. Although the statutory |limts may preclude removals from
attaining all identified ARARs, OSCs will strive to conply with those ARARs t hat
are nost crucial to the proper stabilization of the site and protection of
public health and the environment. (Exenptions to the $2 mllion/l12 nonth
statutory limts may be granted where sites nmeet the criteria for approving the
"emergency" or "consistency" exenptions.)

I f none of the three factors would act to preclude identification and
attai nnent of particular ARARs (i.e., attainment is not inpracticable), then the
statutory waivers in CERCLA section 122(d)(4) and " 300.430(f)(3) of the proposed
NCP shoul d be exam ned to ascertain, as for a remedial action, whether the ARAR
may be waived. For exanple, State ARARs do not have to be attained where the
State standard, requirenent, criterion, or limtation has not been consistently
applied in circunmstances simlar to the response in question. |If a State
standard is identified as an ARAR for a renmpval action, attainment of that ARAR
may be waived if the State has inconsistently applied it in simlar
circunmstances. The ARARs waivers generally may be used as they are used for
remedi al activities.

2. Rempval s conducted during the remedial process. During the course of
the remedi al process at an NPL site, releases or threats of releases may be
di scovered that will threaten public health or the environment within a length
of time shorter than that in which the remedial program can respond. In such
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situations, it is appropriate to use renmoval authority to quickly abate or
rempve the threat. This may be done either through: (i) a traditional renova
action conducted by the renmpval programusing its own resources, or (ii) through
an "expedited response action" (ERA) conducted by the renmedial programusing its
own resources. ERAs are perforned when the threat identified in the renoval
action nmemorandum is of such a nature that response can be delayed for six

mont hs or nore. The delay allows tinme for the procurement process, preparation
of an EE/CA or its equivalent, and solicitation of formal public comment to be
conpl et ed

The potential for concurrent rempval and renedial activities, and new
CERCLA | anguage encour agi ng consi stency with renmedi al actions makes it inportant
for OSCs and RPMs to coordinate with each other and to share the data that they
have generated during their respective activities

3. Rempbval versus renedial actions and "trigger" levels. EPA has
consi dered whether a clearer renoval/remedi al distinction could be made through
the establishment of "trigger" levels for these actions (e.g., setting specific
maxi mum | evel s of contam nation for particular hazardous substances that would
al ways "trigger" a renmpval action rather than a renmedial action). EPA has
deci ded agai nst this because response deci sions are nade on a site-by-site basis
and there is no one trigger |level which would be appropriate for all situations
involving a particular contam nant. |In general, as described at the begi nning
of the preanble discussion for Subpart E, the removal programis nore likely to
rempve point sources of contam nation that can be addressed within the renoval
statutory limts. The remedial program on the other hand, nmay address a wi der
range of contam nation problems. Use of "trigger" levels is not appropriate for
meking this distinction. |In addition, "trigger" |levels would vary based on the
additive effects that can result fromthe interaction of several chemcals
Finally, as treatnment technol ogy changes, established standards nay change, and
any regul atory | anguage nmi ght always be a few steps behind technol ogy.
Therefore, EPA continues to believe strongly that OSCs and RPMs nust consi der
all information available to themat the tine that decisions are made about
whi ch response approach to use at a given site

4. Regul ations on reinbursement to local governnents. CERCLA section 123
aut hori zes rei mbursenent of |ocal governnments for expenses incurred in providing
tenporary enmergency nmeasures in response to rel eases of hazardous substances
pol lutants, or contam nants. Reinbursenent is limted to $25,000 per response
and is not intended to supplant |local funds normally provided for such response

EPA has issued a separate interimfinal rule, 40 CFR Part 310, which
establ i shes the procedures and requirenents for |ocal government reinbursement.
(See 52 FR 39386, October 21, 1987.) As such, only a reference to this new

CERCLA provision is included in Subpart H of the NCP.

" 300.420 REMEDI AL _SI TE EVALUATI ON

This section revises current " 300.66, "Site evaluation phase and Nationa
Priorities List determ nation." Current " 300.66 has been split into two
sections: "Renedial Site Evaluation" and "Establishing Remedial Priorities."

In " 300.420, EPA is today proposing revisions that expand the activities that
may be undertaken during renmedial site
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eval uation to determ ne whether a site should be included on the NPL. The

revi sed section addresses how EPA proposes to use renmedial prelimnary
assessnents and site inspections (PA/SIs) to evaluate and characterize rel eases
to determine if they warrant renmedi al action

A. Maj or Revisions

1. Purpose and content of a renedial prelimnary assessnment ("
300.420(b)). The revised rule states in " 300.420(b) that renedia
prelimnary assessnments (PAs) shall be conducted for all sites listed in the
CERCLI S renedi al inventory. Moreover, EPA is proposing to define a PA, which
was previously undefined, in the definition section of Subpart A (see also
Subpart A preanble).

The purpose of the remedial PA, as described in the current NCP, is to set
priorities for renedial site inspection, to determ ne whether renmoval action is
warranted, and to elimnate from further renmedi al consideration those rel eases
that do not threaten public health or the environnment. Today's proposed
regul atory revisions would expand the purpose of the remedial PA to include the
gat hering of appropriate existing data to assist in devel oping a hazard ranking
score. Additionally, EPA proposes that remedial PAs may consist not only of a
review of existing data and an off-site reconnai ssance, but also may include an
on-site reconnai ssance, if appropriate.

Today's proposed revisions would add provisions requiring the | ead agency
to conplete a renedial PA report. The revisions generally outline the type of
informati on that should be contained in the report, including a description of
the site, the probable nature of the release, and a recommendati on of whether
further action is warranted as well as the nature of such further action and
whi ch agency should carry it out.

2. Citizen petitions for prelimnary assessnents (" 300.420(b)(5)).

Section 105(d) of CERCLA, as anended, provides that any person who is, or nmay
be affected by a rel ease of a hazardous substance, pollutant, or contam nant,
may petition the President to conduct a prelimnary assessnent of the hazards
associated with the release. If a PA has not yet been conducted, it nust be
conpleted within a year or an explanation of why the PA is not appropriate nust
be provided. |In E.O 12580, the President delegated this authority to EPA or
the heads of Executive departments and agencies with respect to facilities under
the jurisdiction, custody, or control of those departnments and agencies. EPA is
proposi ng procedures which address how the public should petition EPA or other
appropriate Federal agency and how EPA will respond to petitions, including
criteria for determ ning when a PA is not appropriate.

Petitions for PAs should be directed to the Regional Adm nistrator who
oversees the area in which the release is located or, in the case of a release
froma Federal facility, to the Federal agency responsible for that facility.
In cases where EPA receives a petition involving a release froma Federa
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facility, this petition will be forwarded to the appropriate Federal agency for
action. A list of EPA Regional Offices, their addresses, and the States and
other areas for which they are responsible is provided in section C. bel ow

3. Required information to be submtted with PA petitions ("
300.420(b)(5)(i) and (ii)). In developing the procedures for petitions, EPA has
attenpted to bal ance the need for specific information concerning a rel ease or
potential rel ease necessary to act on the petition, against the potential
burdens that such procedures m ght place on the public. Specific information on
the location of the release is essential. Additional information and
docunentation on the nature of, and history of, activities at the release will
expedite response to petitions; and in cases where an i medi ate threat may be
posed, facilitate appropriate further evaluation or response to such threats.

I n accordance with CERCLA section 105(d), petitioners also have a responsibility
to denmonstrate how they are, or may be, affected by the release. EPA is
proposing that at a mninmumthe petition shall contain the follow ng

i nformation:

i. Name, address, phone nunber, and signature of petitioner

ii. Description of the |ocation of the release or suspect ed
rel ease, including a marked map, if possible;

iii. How the petitioner is or may be affected by the rel ease or suspected
rel ease

Additionally, EPA is proposing that the petitioner should include as much
i nformati on as possible regarding:

iv. The type of substances released or with potential to be rel eased

v. The nature and the history of activities that have occurred at rel eases
or suspected rel eases; and

vi. Prior contacts with local and State authorities about the rel ease and
the disposition of these notifications.

Items i. through iii. are essential to a conplete petition, and EPA wil
not deem the one-year time period for responding to the petition to begin unti
such informati on has been provided. Information in response to items iv.
through vi. is recommended and will facilitate the review of the petition and
identification of the need for further assessnment and/or inmedi ate response to
potential threats which m ght be posed by the release. Additionally, since not
all releases or potential releases of hazardous substances can be addressed
under CERCLA, EPA encourages petitioners affected by releases to notify al
appropriate State and | ocal agencies of the suspected release. This will assist
in determ ning the appropriate response authority in cases where response
appears warrant ed

4. Responsi bilities of the | ead Federal agency in receiving or
responding to PA petitions (" 300.420(b)(5) (iii)). Upon
recei pt of a conplete PA petition, EPA or the appropriate Federal agency (the
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| ead Federal agency) will first determ ne whether a PA has already been
conducted for the release. |In cases where a PA has not been conducted, pursuant
to the | anguage in CERCLA section 105(d), the | ead Federal agency will determ ne
whet her such an assessment is appropriate. Where appropriate, a removal or
remedial PA will be conpleted within one year. Wen a PA is deemed appropriate
the | ead Federal agency will determ ne whether a renmoval, as opposed to a
remedial, PAwll be performed, based on the information available at the tine
of notification of the release or the suspected rel ease. Where a PA is not
deemed appropriate, the | ead Federal agency will notify the petitioner and
provide an explanation of this determ nation within one year.

In determ ning whether a PA is appropriate, the | ead Federal agency will
take into consideration: (i) whether there is any information indicating that a
rel ease has occurred or that there is a threat of a release of a hazardous
subst ance, pollutant, or contami nant; and (ii) whether the site appears to be
eligible for response under CERCLA.

The first criterion is expected to be used rarely, but could be applicable
in those cases where the petition, or other readily avail able information, does
not provide sufficient information to show that there has been a rel ease or
there is potential for release at a specific site. EPA is proposing the second
criterion for situations where, based on the available information, it is clear
that the site will ultimtely not be eligible for response under CERCLA, for
exanmpl e, because of a statutory exenption. Therefore, further site evaluation
woul d not be appropriate under CERCLA.

When determ ni ng whether or not a PA is appropriate, the | ead Federa
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agency will also consider whether there is any indication that an i medi ate
response may be needed. |If there is such an indication, the | ead Federal agency
will initiate a renoval PA. |f the release is found to neet one of the renpva
criteria in " 300.415(b), the |lead Federal agency will initiate a renoval action
Al t hough this will satisfy the requirenment to performa PA in response to a
petition, when the renoval PA or renoval action is conplete, the | ead Federa
agency will consider whether further evaluation may be needed

When there is no indication that an i mmedi ate response nay be needed, the
| ead Federal agency will conduct a renedial PA to respond to a citizen petition
for a PA. As described el sewhere, renedial PAs are nore conprehensive and serve
a different purpose than renoval PAs. Because EPA expects that renedial PAs
will generally be conducted in response to a citizen petition, the paragraphs on
PA petitions are proposed to be located in the section on renedial site
eval uati ons.

VWhen the results of a conpleted PA indicate that the rel ease or threat of
rel ease may pose a threat to human health or the environnent, the renedia
eval uation process will be continued

5. Purpose and content of site inspections (" 300.420(c))
The proposed revisions to the NCP state that if the PA indicates that further
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site evaluation is warranted, the | ead agency shall conduct a renedial site

i nspection (SI). The current NCP states that the purposes of the SI are to
determ ne which rel eases pose no threat or potential threat to public health or
the environnent, to determine if there is any i mediate threat to persons living
or working near the release, and to collect data to determ ne whether a site
where a rel ease has occurred or may occur should be included on the NPL.

The proposed NCP retains the same basic concepts with some nodifications

First, EPA proposes that the |anguage in subparagraph (c)(1) be changed so
that it parallels I anguage used about PAs in subparagraph (b)(1). Second
subparagraph (c)(1)(iv) as proposed concerns collecting data beyond that which
is required to score the release pursuant to the HRS. This paragraph no |onger
ties Sls directly to listing a release on the NPL as the existing NCP does. EPA
proposes in (c)(1)(iv) to expand the scope of data collection and sanpling
during selected Sls, as appropriate, to better characterize the rel ease so that
where necessary, the RI/FS or response under other authorities can be initiated
more rapidly and effectively. \While information gathered during the SI may be
used to evaluate a rel ease pursuant to the HRS, it nay be nore appropriate to
undert ake response under authorities other than CERCLA. |In such a case, the
rel ease would not be listed on the NPL. (For further information, see preanble
di scussion, "" 300.425 - Establishing Remedial Priorities.")

The SI builds upon the information collected in the remedial PA and
consists of a visual inspection of the release as well as the collection of
sanmpl es. However, if adequate sanpling has already occurred, the additiona
coll ection of sanples may not be necessary. Like the PA if the SI reveals that
a renoval action may be necessary, the |ead agency shall initiate a renoval site
eval uation

Today's revisions would require that the | ead agency conplete an Sl report
and that the revisions generally outline the contents of this report. The
report would include information regarding a description, history, or nature of
wast e-handling at the site, a description of known contam nants, a description
of pathways of migration of contaminants, an identification and description of
human and environnental receptors, and a recomendation as to whether further
action is warranted.

B. Point of Clarification

Criteria for determining that further renedial evaluation is warranted

At each step in the remedial site evaluation process the | ead agency is
responsi ble for recommendi ng whether further evaluation or action is warranted.

Because the major end purpose of the renedial site evaluation process has been
to determ ne whether a release should be included on the NPL, EPA generally has
not begun or continued to evaluate a site (except where a renoval action was
needed) if a site was found, as a matter of policy, not to be eligible for the
NPL (e.g., a RCRA site)

EPA is proposing revisions to the primary purpose of the remedial site
eval uation process. (See the proposed changes described above.) EPA is also
requesting comments on expanding the current NPL deferral policy to include
ot her Federal and State response authorities (See preanble discussion, "* 300.425
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- Establishing Renedial Priorities.") EPA believes that the overriding goal in
the remedial site evaluation program should be to ensure, to the extent
practicable, that sites posing the nost serious threat are identified and then
addressed as soon as possible by the appropriate Federal or State authorities.
This could result in a renedial PA or SI being conducted at a site that is later
deferred, as a matter of policy, fromlisting on the NPL. For exanple, EPA may
performan SI on a site subject to RCRA corrective action even though the site
may be eligible for deferral fromthe NPL

The second result is that the focus of further remedial site evaluation
will be on sites that show evidence of a significant threat or potential threat
to human health or the environment. |In determning at the end of the renedia
PA and SI whether or not a site poses a significant threat or potential threat
to human health or the environnent, the | ead agency may use a conbination of a
prelimnary HRS score and best professional judgment. The prelimnary HRS score
is based on the HRS npdel but uses very conservative assunptions to conpensate
for the limted data available at early stages of the evaluation process. |In
addi ti on, where necessary and appropriate, best professional judgment may be
used to supplement the prelimnary score in making decisions about whether or
not to proceed to the next phase of evaluation. The use of conservative
assunptions conmbined with the use of best professional judgment should address
those situations where data are limted but there may be a potential threat.

If the | ead agency determines that a site poses a significant threat or
potential threat based on a prelimnary HRS score or based on best professiona
judgment, then the site may proceed to the next stage of evaluation up to NPL
consideration. |If the prelimnary score or judgnment indicates that the site is
unlikely to neet NPL scoring requirenents, then EPA will notify the appropriate
State of the results of the site evaluation and that EPA does not at that tinme
intend to pursue further action under CERCLA section 104 or other Federa
aut horities.

During the remedial prelimnary assessment, available information is
col l ected and docunented to characterize the site as accurately as possible so
that a decision can be made about the site. The remedial PA should result in a
recommendation on whether further action is needed. The recommendati on may be
that the site may be appropriate for a renoval, or that the site should proceed
to a renedial site inspection because there is evidence of significant threat,
or that the renmedial site evaluation should be term nated because the evidence
does not show that there is or may be a significant threat.
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C. REGI ONAL OFFI CES
(as of October 1988)

Addr ess Areas in the Region
Regi on |
JFK Federal Buil ding Connecticut, Maine, Massachusetts, New
Room 2203 Hanpshire, Rhode |sland, Vernont.

Boston, MA 02203



Regi on 11
26 Federal Plaza

New York, NY 10278
Region |1

841 Chestnut Street

Phi | adel phia, PA 19107
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New Jersey, New York, Puerto Rico,
Virgin Islands.

Del aware, District of Col unbia,
Maryl and, Pennsylvania, Virginia, West
Virginia.
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Addr ess Areas in the Region
Region |V
345 Courtland Street, NE Al abama, Florida, Georgia, Kentucky,
Atlanta, GA 30365 M ssi ssippi, North Carolina, South

Carolina, Tennessee.

Regi on V

230 South Dearborn St. I'l'linois, Indiana, M chigan,

Chi cago, IL 60604 M nnesota, Ohio, W sconsin.

Regi on VI

1445 Ross Avenue Ar kansas, Louisiana, New Mexico,
Suite 1200 Okl ahoma, Texas.

Dal |l as, TX 75202

Regi on VI |
726 M nnesota Ave. | owa, Kansas, M ssouri, Nebraska.

Kansas City, KS 66101

Region VI
999 18th Street Col orado, Montana, North Dakota, South
Suite 500 Dakot a, Utah, Wom ng.

Denver, CO 80202-2405
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Addr ess Areas in the Region
Region | X
215 Frenont Street Ameri can Sanpa, Arizona, California
San Francisco, CA 94105 Guam Hawaii, Nevada, Northern Mariana

I sl ands, Trust Territory of the
Paci fic Islands.

Regi on X
1200 Si xth Avenue Al aska, |daho, Oregon, Washi ngton

Seattle, WA 98101
" 300. 425 ESTABLI SHI NG REMEDI AL PRI ORI TI ES

This section reorganizes and revises current " 300.66(c) of the
NCP whi ch addressed listing on the National Priorities List. The revised
section sets forth the criteria and procedures for placing sites on the NPL and
the criteria and procedures for deleting sites fromthe NPL

A. Maj or Revisions

1. Clarification of rank on the NPL (" 300.425(b)). EPA is proposing to
revise the first sentence of current paragraph " 300.66(c)(2), which states that
"[t]he NPL serves as a basis to guide the allocation of Fund resources anong
releases," to clarify that the NPL is a |list of priority releases for long-term
remedi al response under CERCLA. A site's rank on the NPL is one of a nunber of
factors which guide the allocation of Fund resources. Sites are added to the
NPL in order of their HRS score and as new sites are added to the NPL they are
generally incorporated into the previously promulgated NPL in order of their HRS
score. The NPL is presented in groups of 50 sites to enphasize that m nor
differences in HRS score do not necessarily represent significantly different
levels of risk. EPA considers sites within a group to have approximately the
same priority for response actions.

To the extent feasible, once sites are listed on the NPL, EPA determ nes
hi gh-priority candidates for either Fund-financed response action or enforcenent
action fromw thin the highest priority groupings, however many factors other
than a site's rank are considered. For exanple, the status of enforcenent

actions, voluntary private party response, and State willingness to cost share
may enter into the decision regarding the order in which funds will be commtted
to respond to sites. |In addition, it should be noted that CERCLA section

120(e) (1) requires the appropriate Federal agency to commence an RI/FS at a
Federal facility not later than 6 nonths after the inclusion of the Federa
facility on the NPL.

In " 300.425(b), EPA proposes not to include the reference to the 400-site
m nimumoriginally required in the 1980 CERCLA and reflected in current *
300.66(c)(1). This is a mnor conformng revision to reflect the statutory
amendment s

2. Procedures for placing sites on the NPL (" 300.425(d))
Most of this section is proposed to be reorganized fromcurrent * 300.66(c). The
maj or addition is the description of procedures for proposing the NPL in the
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FEDERAL REG STER and ensuring public involvenment. Sections 300.425(d)(5)(i) and
(ii) have been standard procedure for listing sites on the NPL and were added to
the NCP for clarification

3. Revi si on of requirenent to subnmt the recomended NPL to the NRT.
EPA is proposing that current " 300.66(c)(9) be deleted because the
NRT does not generally have additional factual data that is relevant to the HRS
score or other NPL eligibility of specific sites. Therefore, it is not
generally necessary to submt the reconmended NPL to the NRT for review and
comrent as the current NCP requires. EPA notes that sites are added to the NPL
only after they have been proposed for listing on the NPL in the FEDERAL
REGI STER. After proposal in the FEDERAL REGI STER, EPA receives and responds to
these comments frominterested menbers of the public as well as from ot her
Federal and State entities in the final rul emaking. EPA believes that through
t he FEDERAL REG STER proposal, the nmember agencies of the NRT would stil
receive notice and have an opportunity to conmrent regarding sites for which they
may have information relating to whether a specific site is eligible for the

NPL. In situations in which the NRT has, or appears likely to have, factua
informati on regardi ng whether a particular site is eligible for the NPL, EPA
wi Il consider this information during the NPL rul emaki ng process and, if

appropriate, consult with the NRT

4. Del etion of sites fromthe NPL (" 300.425(e)). This section
incorporates former " 300.66(c)(7) in describing the criteria for deleting sites
fromthe NPL. A site may be del eted where no further response is appropriate.

There are three changes to " 300.425(e) on deletions. The first change is
that * 300.425(e)(2) has been added to specify that the State in which the
rel ease was | ocated nust concur in deleting it fromthe NPL. CERCLA section
121(f)(1)(C) requires State concurrence on deletion fromthe NPL

The second change is a m nor conform ng addition to " 300.425(e)(3) to
reflect the new provision in CERCLA section 105(e) to relist wi thout rescoring a
site that has been deleted if there is a significant |later release at that site

The third change is that information has been added to describe how EPA
wi Il conduct the deletion process and ensure public involvement. This procedure
for publishing a Notice of Intent to Delete in the FEDERAL REGH STER and
soliciting public coments is existing EPA policy and was followed in the March
7, 1986 Notice of Deletion

Any site deleted fromthe NPL under proposed " 300.425(e)
remains eligible for further Fund-financed response in the unlikely event that
conditions at the site require such action, consistent with CERCLA section
105(e)

B. Point of Clarification

HRS revisions. The 1986 amendnents to CERCLA require EPA to pronul gate
amendnments to the HRS to assure, to the maxi mum extent feasible, that the HRS
accurately assesses the relative degree of risk to human health and the
envi ronment posed by sites and facilities subject to review The HRS is
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Appendi x A to the NCP and is the

start 53 FR 51415
princi pal nechani sm EPA uses to place sites on the NPL. Revisions to the HRS
are being undertaken as a separate rul emaki ng action, and when finalized after

opportunity for public comment, will be incorporated into the NCP as revised

C. Proposal to recategorize sites on the NPL

The current NCP provides that rel eases nay be del eted or recategorized on
the NPL. At the time of pronulgation of the 1985 NCP revisions, the deletion
criteria and procedures had undergone several coment periods (see 49 FR 40322
Oct ober 15, 1984; 50 FR 5862, February 12, 1985; and 50 FR 47912, Novenber 20
1985) and EPA was in the process of deciding whether sites would be deleted from
or recategorized on the NPL. The final NPL rul emaki ng on June 10, 1986 (51 FR
21066-67) reflected EPA's intention to delete sites rather than recategorize
them on the NPL. However, EPA is now considering an approach that would
recategorize sites on the NPL while still providing for deletion fromthe NPL
when appropriate under current deletion criteria.

The purpose of this proposal would be to inprove the way EPA communi cates
to the public the status of renediation progress at NPL sites. Currently, EPA
identifies a response category and cl eanup status code for each site on the NPL
at which action has been initiated (51 FR 21075, June 10, 1986). Sites nay be
deleted fromthe NPL "where no further response is appropriate," such as where
response actions have been conpleted either by the PRPs or through Fund-financed
response, or where no renedi al nmeasures have been deened necessary. EPA is
concerned that the response category (identifies who has the |ead) and the
cl eanup status codes (I = inplenentation activity underway, one or nore operable
units; 0 = one or nore operable units conpleted, others may be underway; and C =
impl ementation activity conpleted for all operable units) do not fully reflect
the remedi al response activities at a site. |In mny cases, due to the nature of
hazardous waste contam nation, a significant period of time nmay be required
bet ween installation of an appropriate and fully functional remedy and the
conpl etion of the renedial action. For exanple, a remedy designed to restore
ground-water quality to acceptable |levels may consist of long-term (e.g, 20
years) "punp and treat" operations. That such long-termactivity is underway is
not well comuni cated by the current status codes

Therefore, in order to provide more useful information on the status of
remedi al activities conducted at NPL sites, EPA is considering a proposal to
establish a new category on the NPL. This category would be the Construction
Conpl etion category, consisting of sites where construction activities have been
conpleted, i.e., sites where long-term response actions (LTRA) are in progress
or sites awaiting deletion. An LTRA represents a site where all remedia
actions have been inplenmented but where continued operation of the remedy is
required for an indefinite period before the levels of protection specified in
the Record of Decision (ROD) are achieved. A site awaiting deletion is where an
approved Close Qut Report indicates that no further renedial activity is
required or appropriate at that site.
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VWhen a renedy has been inplemented and is operating properly, a Close Qut

Report (interimor final) would sunmarize the technical basis for determ ning
that construction activities are conplete at a site. For sites awaiting
del etion, the Close Qut Report would docunment that the remedy has achieved
protectiveness |levels specified in the ROD, and that remedial action is
conplete. For LTRAs, the Close Out Report would describe the nature of the
continuing action. Sites initially denoted as LTRAs woul d eventual ly becone
sites awaiting deletion (on the basis of final or amended Cl ose Out Reports).
Those sites for which CERCLA requires five-year reviews of the renmedy (see

" 300.430(f)) would be clearly identified upon attaining classification in the
Construction Conpletion category. Moreover, EPA does not believe that the need
to conduct a five-year review neans that a site nust be listed as an LTRA; such
sites may al so, where appropriate, becone deletion candi dates.

After a Close Qut Report has docunented that a site can be placed in the
Construction Conpl etion category, EPA may begin the deletion process, where
appropriate. However, in cases where a significant delay will exist between
placing a site in the Construction Conpletion category and the date of the next
NPL del etion notice, EPA nay initiate the deletion process without placing the
site in that category.

EPA requests comment on this proposal, specifically on the nmerits of
creating a Construction Conpletion category.
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D. Deferral Policies

EPA has in the past deferred the listing of sites on the Nationa
Priorities List (NPL) when other authorities were found to exist that were
capabl e of acconplishing needed corrective action. To date, this deferra
policy has been limted to two specifically enunerated Federal |laws. EPA is
consi dering broadeni ng the deferral approach, such that listing of sites on the
NPL woul d be deferred in cases where a Federal authority and its inplenenting
program are found to have corrective action authority. EPA further requests
comrent on whether to extend this policy as well to States that have
i mpl ementing prograns with corrective action authorities to address CERCLA
rel eases. EPA also requests coment on extending this policy to sites where the
potentially responsible parties (PRPs) enter into Federal enforcenent agreenents
for site remedi ati on under CERCLA.

This section of the preanble is intended to clarify EPA s approach to
determ ning which of those sites neeting the eligibility criteria of the NCP
will be Iisted on the NPL. This section will describe the reasons EPA has
impl enented a deferred |listing approach for certain authorities, the regulatory
and statutory background of NPL listing policies, and issues raised by today's
draft policy to consider the expansion of the deferred listing approach. EPA
intends to keep the current deferral policies in effect, and not inplenent a
general deferred listing policy, until comments are considered on today's draft

policy.

There are two primary reasons why EPA is considering expanding its use of
NPL deferrals to appropriate Federal and State authorities. First, EPA believes
that this approach will assist EPA in meeting CERCLA objectives; by deferring to
ot her authorities, a maxi mum nunber of potentially dangerous hazardous waste
sites can be addressed, and EPA can direct its CERCLA efforts (and Fund nonies,
if necessary) to those sites where renedi al action cannot be achi eved by other
means. Second, EPA believes where other authorities are in place to achieve
corrective action, it nmay be appropriate to defer to those authorities.

1. Purpose of the NPL. EPA's approach to listing sites on the NPL is based
on its interpretation of the purpose of the NPL. A conference report on CERCLA
explains that the NPL was intended to:

[S]erve primarily informational purposes identifying for the States and
the public those facilities and sites or other releases which
appear to warrant renmedial actions. S. Rep. No. 96- 848, 96th

Cong., 2d Sess. 60 (1980).
In the past, EPA viewed the NPL as a |ist conpiled for the purpose of
inform ng the public of the nost serious hazardous waste sites in the nation
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regardl ess of which | aw applies. Subsequently, it was viewed as a list for
inform ng the public of hazardous waste sites that appear to warrant renedia
action under CERCLA. |In addition, it nmay be appropriate to view the non-Federa
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section of the NPL merely as a list for inform ng the public of hazardous waste
sites that appear to warrant CERCLA funding for renedial action through CERCLA
fundi ng al one. EPA believes that one of the latter two approaches would be
preferable to the broad approach of listing all potential problemsites. This

will allow EPA to nake the NPL a nmore useful management tool for EPA and also to
provide nore meani ngful information to the public and the States. EPA's
deci sion on which way to view the NPL will be largely determ ned by its decision

on the deferral policies discussed below As explained in the follow ng
di scussi on, EPA believes that the latter two alternative views of the NPL are
consistent with CERCLA and its |egislative history.

EPA's interpretation of the NPL as a list that should not include all sites
that could potentially be addressed by CERCLA is consistent with the terns of
the statute itself. CERCLA section 105(a)(8)(B) calls upon the President to
list "national priorities amng the known rel eases or threatened rel eases
t hroughout the United States," not to list all releases. Therefore, although
EPA believes it has the authority to list any site where there has been a
rel ease or threatened rel ease of a hazardous substance, pollutant, or
contam nant, EPA believes that it is not obligated to do so.

Further, the statute requires EPA, in determ ning whether a site is to be
listed on the NPL, to consider factors enunerated in CERCLA sections
105(a)(8)(A) and (B). The factors include the relative risks posed by the site
St ate preparedness to assume State costs and responsibilities, and "other
appropriate factors." The statutory directive to "take into account to the
extent possible" the enunerated factors provides EPA with broad discretion to
wei gh factors as appropriate. Mreover, the fact that Congress did not specify
what factors are "appropriate" supports the breadth of EPA' s discretion. Since
the proposal of the first NPL (47 FR 58476, Decenber 30, 1982), EPA has
consi dered "ot her appropriate factors" to include the availability of other
Federal authorities to address the problens at a site. PRP enforcenent
agreenments, as well as the willingness of a State to undertake a site
remedi ati on, may also constitute other appropriate factors.

This interpretation is also consistent with Congressional intent. In the
House Appropriations Conmittee Report for Fiscal Year 1988, the conferees
expressed some concern over whether Superfund is operating to produce nmaxi mum
environnmental benefit for the investnent: "The Comrmittee wants to reenphasize
the overriding principle of the |egislation that Superfund should be reserved
for the npst serious sites not otherw se being addressed." H. Rept. 189, 100th
Cong., 1st sess. 27-28 (1987).

The view of the NPL as a |ist of sites where CERCLA action is required is
al so consistent with the |legislative history surrounding the reauthorization of
RCRA. I n adding new authorities to RCRA (sections 3004(u) and 3008(h)) in 1984
for exanple, Congress recognized that the burden of responding to the nation's
waste sites should not fall entirely on Superfund. 1In its report on the
Hazar dous and Solid Waste Amendnents of 1984, the House Committee on Energy and
Comrerce stated the follow ng:

Unl ess all hazardous constituent releases from solid waste managenent
units at permtted facilities are addressed and cl eaned up the
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Committee is deeply concerned that many nore sites will be added to
the future burdens of the Superfund programwith little prospect
for control or cleanup. The responsibility to control such
releases lies with the facility owner and operator and should not
be shifted to the Superfund program particularly when a final

[ RCRA] permt has been requested by the facility. H Rept. 198
98t h Cong., 1st Sess. 61 (1983)

EPA believes that the use of the NPL to identify sites that appear to warrant
remedi al (or Fund-financed) action under CERCLA, as conpared to action under
RCRA or another authority, is consistent with Congressional intent.

Finally, EPA believes that a nore limted use of the NPL gives greater
effect to the informational and managenent functions of the list. To include on
the NPL every site that has a hazardous substance problem may give the public
the m sl eading i npression that every such site is awaiting CERCLA review or

attention. |In fact, sonme sites may be addressed by an ongoing corrective action
program under another statute such as RCRA. Listing only those sites that
appear to warrant renedial action or funding under CERCLA will also serve to
make the NPL a nmore useful managenent tool for EPA, e.g., in setting priorities

for review ng and addressing sites

A determ nation that a site "appears to warrant" remedi al action or funding
under CERCLA woul d not reflect a judgnent that renedial action should be taken
or funds spent at a site. As has always been the case, the decision to list a
site on the NPL is not sufficiently refined to nake final determ nations as to
whi ch sites pose threats qualifying for remedial action under CERCLA (see 48 FR
40658, September 8, 1983). Rather, the findings are meant to pinpoint problem
sites that deserve nmore conprehensive analysis under CERCLA. The approach being
di scussed today would sinply add a judgnment that no other authority is currently
avail able to address the problem and thus the site should be listed on the NPL
for further evaluation.

2. Current Deferral Policies. EPA s current deferral policy has been
limted to sites that can be addressed by the corrective action authorities of
RCRA Subtitle C or that are subject to regulation by the Nucl ear Regul atory
Commi ssion. EPA is now considering, and seeks conmment on, the possibility of
deferring nore generally to Federal authorities. This would be consistent with
the view of the NPL as a Iist of sites where response action is appropriate
under CERCLA.

Currently, RCRA Subtitle C facilities are listed on the NPL only if
necessary corrective actions under RCRA are unlikely to be perfornmed (51 FR
21054, June 10, 1986), or if certain criteria for listing are met (53 FR 23978
June 24, 1988). Three categories of RCRA facilities have been identified where
it is unlikely that RCRA corrective action will be performed: (i) facilities
owned by persons who are bankrupt, (ii) facilities that have lost RCRA interim
status and for which there are additional indications that the owner or operator
will be unwilling to undertake corrective action; and (iii) facilities, analyzed
on a case-by-case basis, whose owners or operators have shown an unwi || ingness
to undertake corrective action. On August 9, 1988 (53 FR 30002-09), EPA
announced the additional criteria that would be used in determining if a RCRA
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facility was unwilling to adequately carry out corrective action activities, and
requested conment on criteria to be used in determining if the owner/operator is
unable to pay for corrective action. On June 24, 1988 (53 FR 23978), EPA
identified four other categories of RCRA facilities that may be listed on the
NPL, i.e., non- or late-filers, protective filers, sites with pre-HSWA permts
and converters. RCRA Subtitle C facilities that nmeet any of the above
categories are appropriate for listing provided the site nmeets the HRS scoring
or other eligibility requirenments.

EPA' s present policy for Nuclear Regul atory Conm ssion-licensed sites
start 53 FR 51417

(48 FR 40658, Septenber 8, 1983) is not to list releases of source, by-product,
or special nuclear material from any Nucl ear Regul atory Comm ssion-licensed
facility on the grounds that the Nucl ear Regul atory Comm ssion has ful
authority to require cleanup of releases fromsuch facilities, but to list such
rel eases from State-licensed facilities

EPA under CERCLA does not oversee renmedial activities at deferred sites

under either the RCRA or Nucl ear Regul atory Conm ssion deferred |listing policy.
EPA generally does not believe it is appropriate under CERCLA to oversee the
wor k of other Federal agencies, or of other authorities under EPA' s jurisdiction
once a site has been deferred. (Of course, EPA would oversee the renedia
activities at a site deferred fromlisting based on a CERCLA enforcenent order.)
Al t hough a policy of deferring to other Federal authorities may result in
variations in procedures and extent of renedial action, it may be appropriate to
assune that the Federal authority will adequately address the renmedial action
The Federal |aws that have been passed have undergone national notice and
comrent, and are generally consistent in their application from State to State.
In the case of sites deferred for action under RCRA Subtitle C, the corrective
action provisions are substantially equivalent to those required under CERCLA,
and thus EPA believes it is not necessary to require conpliance with CERCLA
corrective action standards as a condition of deferral. |In the case of the

Nucl ear Regul atory Commi ssion sites, the Conm ssion has full authority and
expertise to require corrective action of the unique waste types subject to its
jurisdiction. EPA did not deemit appropriate to require conpliance with CERCLA
st andards.

Later in this section, there is discussion of the possibility of also
deferring sites, with the State's concurrence, subject to CERCLA section 106
enforcenent agreenents. This would be deferral under CERCLA authorities, and
not deferral to another Federal authority. This approach would be consistent
with the view of the NPL as a |ist of sites that appear to warrant CERCLA
funding for renedial action

3. Expanding the deferral policy to other Federal authorities. EPA s
today considering extending the deferral option to other Federal prograns as
foll ows:

i. RCRA Subtitle D Under the deferred |isting approach, RCRA Subtitle D
landfills would continue to be listed on the NPL because corrective action
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authorities are not currently available for such facilities. However, EPA
proposed regul ations that will require corrective action at new and exi sting
Subtitle D municipal waste landfills (53 FR 33313, August 30, 1988). These
regul ati ons are expected to be inplenmented by the States when they adopt permt
programs to inplenent the regulations. Only after the Subtitle D regul ations
are effective woul d new and exi sting municipal landfills generally be deferred
to the States that have adopted State permt programs that incorporate the
revised Federal Subtitle D regul ations. Because closed nunicipal landfills wll
not be regulated by Subtitle D, they will continue to be listed on the NPL if
eligible

ii. RCRA Subtitle |I. Under the deferred listing approach, EPA woul d defer
listing sites that can be addressed by Subtitle | corrective action authorities
when those authorities take effect. Section 9003(h) of RCRA gives EPA authority
to respond to petroleumrel eases from underground storage tank (UST) systenms or
to require their owners and operators to do so. It also establishes a trust
fund to finance sone of these activities. On September 23, 1988, EPA issued
final standards for the regul ation of hazardous materials in USTs under RCRA
Subtitle |I. Subpart F of those regulations requires corrective action for
"confirmed rel eases" from USTs containing either hazardous substances |isted
under CERCLA or petroleum (53 FR 37082)

However, where USTs are but one of nunerous |eaking units (landfills,
surface i mpoundnents, above ground tanks, etc.), EPA will determ ne whether to
defer to a m x of authorities or list sites on the NPL.

iii. Mning wastes. Under the deferred |listing approach, in cases where
St ates address sites using State-share nmonies fromthe Abandoned M ne Land
Recl amati on (AMLR) Fund under the response authorities of the Surface M ning
Control and Reclamation Act of 1977 (SMCRA), the sites would be deferred from
listing.

Al t hough the AMLR Fund was designed primarily to address reclamation and
restoration of |and and water resources adversely affected by past coal m ning,
SMCRA sections 409(a) and (c) provide that States can use funds to address
noncoal sites if either all coal sites have been addressed, or the Governor of
the State declares that the noncoal project is necessary for the protection of

public health or safety. It is inportant to note that generally the decision to
use AMLR funds at a particular site resides with the State concerned, except in
one narrow circunmstance. EPA will continue to add noncoal mning sites to the

NPL shoul d States choose not to take action to respond to the site under SMCRA
States may al so choose to use State-share AMLR funds for portions of CERCLA
remedi al action activities. Sites at which only portions of the renedial action
take place with AMLR funds woul d continue to be |isted

One exception to this policy is the situation where a State has funded al
of its known coal and noncoal mning projects, and is proposing to use its
remai ning AMLR funds for inpact assistance (e.g., construction of roads
recreation facilities, etc.). EPA would not list a mning site that is: (a)
di scovered in a State where it was previously thought that all mning projects
had been conpl eted and i npact assistance had been granted, (b) the site is
eligible for AMLR funding, (c) sufficient AMLR funds remain to fund the entire
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response action, and (d) the State intends to use those funds for inpact
assi stance. Currently, no sites nmeet this description

iv. Pesticide sites. To date, EPA has not finalized its policy regarding
the listing of pesticide application sites; thus, pesticide application sites
will not be generally listed on the NPL at this tine (49 FR 40320, October 15
1984). EPA believes that the Federal Insecticide Fungicide and Rodenticide Act
(FIFRA) may be the nost appropriate statute for controlling the source of
contami nation resulting fromthe registered use of pesticides since it provides
the authority to cancel or Iimt a pesticide's use or to require |abel changes
when the risks associated with use outweigh the benefits. Therefore, FIFRA will
be the primary statute used to address pesticide problems. However, EPA will
continue to list sites resulting fromleaks, spills, and inproper disposal of
pesticides. |In addition, CERCLA renoval activities, such as providing alternate
wat er supplies, may be initiated if it is determned that the rel ease or threat
of release constitutes a public health or environmental enmergency and no other
party has the authority or capability to respond in a tinely manner

v. Other Federal authorities. It is possible that by anendment, a Federa
regul atory authority not nmentioned above will be authorized to require
corrective action at sites currently addressed under CERCLA. |f so, the

affected sites would al so be addressed under the general deferred |listing
approach

vi. Oversight of Federal authorities. As noted earlier, EPA believes it
may be appropriate to assune that a Federal authority will adequately address a
site,
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and thus has to date deferred to RCRA Subtitle C and Nucl ear Regul atory

Commi ssion authorities without oversight. However, the additional Federa

aut horities being considered today for deferral do not necessarily present the
same | evel of assurance of renediation that meet the environmental protection

st andards of CERCLA. Thus, for response actions under these additional Federa
authorities, it may be appropriate to require some oversight by CERCLA officials
or a requirement that CERCLA cl eanup standards be applied. A decision by EPA to
defer to another Federal authority for the corrective action of a site does not
constitute an approval by EPA of the method or extent of the response to be
undert aken by that other authority.

EPA requests comment on the appropriateness of deferring generally to
Federal authorities, and on whether such authorities should be required to neet
some or all CERCLA standards in addressing deferred NPL sites

4. Expanding the deferral policy to State authorities. EPA believes it is
appropriate at this tine to consider broadening the scope of the deferra
policies to include State authorities in addition to Federal authorities in
recognition of other possible avenues of response action

EPA has already instituted a policy of deferring non-Federal RCRA sites to
States that are authorized to carry out the Subtitle C corrective action
authorities of RCRA (51 FR 21054, June 10, 1986). However, EPA currently does
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not defer to other State authorities even if they have authority to achi eve some
corrective action at contam nated sites. The present framework of the NPL
process has not precluded States from taking i ndependent enforcement authorities
during CERCLA renedial activities, and a State can request the enforcenent |ead
at sites on the NPL. (Under any of the proposed approaches for State deferral
a State would retain the option of having a State-lead enforcenment site |isted
Subpart F of today's proposal discusses EPA's criteria for designating a State
as the |l ead agency. The Subpart F criteria are intended solely for State-I|ead
actions under CERCLA.)

EPA has, in the past, listed sites being addressed under State authorities
so that it could ensure that simlar sites were renmediated to simlar |evels,
and in a manner consistent with the NCP. Further, public participation, ATSDR
heal th assessnments, and oversight by EPA is assured for all NPL sites. In
addition, affected communities are eligible to apply for Technical Assistance
Grants (TAGs) at sites on the NPL (53 FR 9471, March 24, 1988), and m xed
funding settlenments for renmedial action are possible.

EPA is now considering deferring to State authorities nore generally. EPA
recogni zes that many nore sites need to be addressed than present CERCLA
resources can acconpndate; by deferring some problemsites to the States, EPA
beli eves nmore overall response actions can be acconplished nmore quickly, and EPA
can direct its resources to sites that otherwi se would not be addressed. As
with any deferral, no CERCLA funds would be available to the State for the site
bei ng deferred, although EPA may exercise its enforcement or response
authorities at that site. Mreover, the State may be required to obtain on-site
permts, as permt exenptions are only available for CERCLA actions

EPA notes that even if a State has authorities applicable to Federa

facilities, the renediation of such sites will not be deferred, and Federa
facilities will continue to be listed on the NPL, consistent with CERCLA section
120(d)(2).

EPA believes it nay be appropriate to defer listing sites on the NPL to
allow the States to fully utilize corrective action authorities under their own
programs when they have prograns in place for obtaining sone corrective action
at contami nated sites. This approach is consistent with the view of the NPL as
a list of sites where response action is appropriate under CERCLA, and the site
is not being otherw se addressed.

A deferral would not be a del egation of any CERCLA authority, and it is not
intended to ensure equivalence to CERCLA. By deferring to a State authority,
EPA is not approving the renediation to be undertaken by that State authority.
In considering this deferral policy, EPA recognizes that corrective actions
under State authorities may not follow the procedures and requirenents of the
NCP, and in sone cases, this may result in differences, e.g., sone States may
have nore stringent corrective action standards than EPA while other States may
have | ess stringent corrective action standards. Requiring State authorities to
conformstrictly to NCP requirenents mght result in fewer States choosing to
undertake a site renedi ation that could be deferred. EPA requests comment on
the I evel of remediation that should be required for sites deferred to States
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It is inportant to note in instances where State authorities intend to
recover their costs fromresponsible parties under CERCLA section 107 for sites
subsequently listed on the NPL, response actions at these sites may not be
"inconsistent with" the NCP

Al t hough EPA does not intend to apply all of the procedures and
requirements of the NCP to deferred sites, EPA strongly believes that the
general public participation procedures of the NCP are a necessary part of any
State deferral policy. The NCP has specific requirements to informthe
community of releases and planned actions at a site, and to provide the public
an opportunity to coment on renoval and renedial plans. However, EPA
recogni zes that specific requirements to involve a community in renmediation
deci sions may or may not exist under State authorities. Therefore, EPA believes
if sufficient public participation requirenents do not already exist under the
State authority, the State should be required, as a condition of deferral, to
devel op a site-specific public participation plan to informthe community of
remedi ati on progress and involve the community in the renedy sel ection

EPA is requesting comment in general on the issue of deferring to State

aut horities, and requests comment on two options for inplenenting deferral to
States: (i) deferral based upon a State petition to EPA requesting deferral; and
(ii) deferral based upon a State's certification of its conmtnment and ability
to address the site according to certain CERCLA standards. EPA intends to keep
the current limted State deferral policy, i.e., deferral to authorized State
RCRA authorities, in effect while public comments are reviewed. |f a nore
expanded State deferral policy is inmplenmented, EPA would apply it prospectively
to sites as they are proposed for listing (see discussion of final sites bel ow).

i. Option 1 - Deferral based upon a State petition. Under this option, EPA
woul d defer sites fromlisting on the NPL in cases where the State petitioned
EPA for deferral. Specifically, once EPA believes that a site scores above the
HRS cutoff, or otherwi se neets eligibility requirenments for listing sites on the
NPL, EPA woul d consider deferring the site if the State petitions EPA certifying
that:

a. The State has provided reasonable notice to the public of its intent to
petition for deferral of a site, and its plans and general schedul e for
corrective action under State |aws;

b. The State will provide for public participation in the renedy selection
process; and

c. If requested by the public, the State would hold a public neeting at
which it
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di scussed its decision to petition for deferral
Under this option, the State would explain to the public and EPA its plans

and general schedule for corrective action under State |laws. EPA specifically
requests comment on whether the State should be required to hold a public
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meeting or if such neeting should be held only if requested. This option
represents a total deferral; it is not intended to ensure equival ence to CERCLA.
EPA believes that this option could maxim ze the overall number of corrective
actions that occur by allowi ng CERCLA funds and resources to be directed to
other sites at which no response action by State authorities is anticipated

This option would have no requirenments or obligations for oversight by EPA.
However, EPA would still have the flexibility to exercise CERCLA authorities to
achi eve corrective action at sites deferred fromlisting, if necessary. EPA
woul d reserve the right to term nate the deferral status of a site and take the
necessary procedural steps to list the site on the NPL where the State revises
its earlier position and requests that the site be considered for listing

ii. Option 2 - Deferral based upon a State certification. This option
woul d defer individual sites fromlisting on the NPL in cases where the State
provides a nore detailed certification of its ability and conmts to perform
corrective action according to certain CERCLA standards. Specifically, once EPA
believes that a site scores above the HRS threshold for |isting, or otherw se
meets eligibility requirements for listing sites on the NPL, EPA woul d consider
deferring the site if the State denopnstrates and certifies in witing to EPA the
foll ow ng:

a. The existence of State regulatory response or enforcenent authorities
that are sufficient to achieve corrective action

b. Sufficient State personnel and funds conmtted for either: (1)
enforcenent actions, conpliance nmonitoring, and oversight of PRP renmediation, or
(2) State-inplenented corrective action.

c. Satisfactory schedules with mlestones to conplete the enforcement or
corrective action process.

d. Commtnment to provide status reports to EPA and the public.

e. Provision for public participation in the renedy sel ection process, and

f. Commtnent to select a remedy that is consistent with the cleanup
standards of section 121 of CERCLA.

This option acconplishes the overall goal of increasing the States'
invol vement in the corrective action process, thereby maki ng CERCLA resources
avail able for other sites. It would require greater EPA oversight than the
first option, and requires remedi ati on consistent with standards in section 121
of CERCLA.

As discussed in the first option, EPA would retain its right to apply
CERCLA authorities at deferred sites, if necessary. Additionally, EPA would
consider term nating the deferral status of a site and taking the necessary
procedural steps to list the site on the NPL if any of the commtnments in the
State certification were not net.

For both options, EPA is considering two managenent approaches to account
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for sites that are deferred. The first approach would be to propose deferra
site candidates for listing on the NPL, and solicit public coment on the HRS
score and the deferral issue. |If a decision is nade to defer, the sites would
remain on the proposed NPL in a stayed, deferred status. This would provide the
public with information on the sites EPA has deferred fromlisting, and would
all ow EPA to engage in final rulemaking to place the site on the NPL in an
expedi tious manner if term nation were necessary. (In such a case, EPA would
request conment on term nation of the deferral prior to pronmulgating the site on
the final NPL.)

If deferred sites are proposed on the NPL in a stayed, deferred status
ATSDR heal th assessnments woul d be performed at those sites, and affected
communities would be eligible to apply for TAGs. EPA requests conments on
whether it is appropriate to issue TAGs at these sites, since one purpose of the
deferral policy is to direct Fund nonies to sites that otherw se cannot be
addressed by authorities other than CERCLA.

The second managenent approach EPA is considering would be to defer sites
to States prior to, and wi thout, NPL proposal. This could conserve the
resources that EPA would use for proposal so that they could be applied to other
sites. Under this approach, the responsibility to informthe public about
deferred sites could be left solely to the States through the petition or
certification procedures discussed above. Alternatively, EPA could retain the
role of inform ng the public through a separate, non-NPL listing in the FEDERAL
REGI STER of deferred sites. |In either case, by not first proposing the site
EPA woul d have to propose the site to the NPL and take conment on the HRS score
before addressing a site under the CERCLA renedi al programif deferra
termnation is necessary. (Of course, the HRS score would not change as a
result of any response actions taken by the State during the period of deferral
consistent with EPA's past practice explained at 48 FR 40664, Septemnber 8
1983). However, EPA could apply certain CERCLA response authorities to the
sites prior to their listing, including renmoval actions and renedi a
i nvestigations.

Further, due to the absence of NPL proposal under this approach, ATSDR
woul d not be required to performa health assessnent at the deferred site
(CERCLA aut horizes ATSDR to perform health assessnents in response to requests
fromthe public. Petitions for health assessments will require data showing a
hi gh probability of the existence of a current or potential health problem) In
addi tion, TAGs would not be avail abl e (CERCLA does not authorize TAGs at non- NPL
sites) and the possibility of m xed funding settlenments for renmedial actions at
such sites would be precluded.

EPA specifically requests conment on whether a site deferred to a State
shoul d be proposed to the NPL in a "deferred" category, or whether the public
shoul d be inforned of the deferral through a non-NPL notification or State
action.

EPA wi ||l consider coments on the current policy and the two options for
deferral to State authorities. |f EPA determines that it is appropriate to
revise the current policy, EPA may adopt one of the options described or a
combi nation of both.
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5. Sites regulated by nultiple authorities. EPA recognizes that there may
be sone sites that are regulated by a m x of authorities. |In cases such as
these, EPA requests comment on whether the site should be deferred to a m x of
aut horities, or whether EPA should address the site conprehensively under
CERCLA.

6. Deferral of sites with agreenents under CERCLA enforcenent authorities

Currently, it is EPA's policy to keep enforcenent-lead sites on the NPL until
the selected remedy is conplete in order to ensure that CERCLA Fund resources
are available to quickly achieve mtigation if the PRPs fail to conply with
CERCLA orders or enforcenment agreenents, and to keep the public apprised of
remedi al progress at the site. This policy also provides for the potenti al
availability of TAGs, the performance of ATSDR health assessments at affected
sites, and allows for the possibility of m xed funding for renedial actions

However, in addition to the State deferral options previously discussed
EPA is also considering options for not listing, or deferring fromlisting sites
where PRPs enter into Federa
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enforceabl e agreenents for site renedi ati on under CERCLA. A policy of not
listing sites where enforceable cl eanup orders or agreements under CERCLA are in
place may facilitate EPA efforts to expeditiously obtain such enforceable
agreenments for renmedial action at sites that would otherwi se be listed on the
NPL and eval uated under the CERCLA renedial program EPA would retain approva
authority over any remedial action at sites deferred fromlisting based on an
enf orceabl e CERCLA order or agreenent. State concurrence would be necessary for
deferring sites under this policy.

Al t hough EPA has not yet reached a decision on this issue, the options
bei ng considered today are within EPA's discretion under the statute. CERCLA
section 104(a) (1) authorizes EPA to respond to the release or threat of release
of hazardous substances, but provides that a PRP may be allowed to carry out the
action if the President or his delegate "determ nes that such [renpval and
remedial] action will be done properly and pronptly by the owner or operator of
the facility or vessel or by any other responsible party." |In addition, CERCLA
section 105(a)(8)(A) directs EPA to "the extent practicable, to tak[e] into
account" appropriate factors in devel oping the NPL, giving EPA broad discretion
to consider such factors as PRP renedi al action agreenents.

EPA seeks comment on two principal options: (i) deferral to CERCLA
enforcenment authorities prior to NPL proposal based on an agreement to carry out
the EPA-selected renmedi al design/remedial action (RD/RA) pursuant to a consent
decree, and (ii) deferral at the time of proposal based on an agreement to
conduct a remedial investigation/feasibility study (RI/FS) for that site, with
the proposed site dropped if the PRP subsequently agrees to performthe RD/ RA
pursuant to a consent decree. Both options will continue to assure the
opportunity for public comment on the renmedy sel ected by EPA under the CERCLA
consent decree. This CERCLA enforcenent authority deferral policy being
considered today will not be inplemented until public conments have been
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considered. EPA intends to keep the current deferral policies in effect while
comments are reviewed. |If this deferral policy is issued, EPA plans to apply it
prospectively (see discussion of final sites below). These options, and

vari ati ons of these options, are discussed bel ow.

i. Option 1: Pre-proposal deferral based on agreenent to perform RD/ RA.
Under this option, EPA would, with the concurrence of the State agency, defer
listing of a site if a PRP were willing to enter into a consent decree with EPA
for the total renediation of a site prior to the site's proposal for NPL
listing. However, EPA would not delay the normal process for assessing sites
devel opi ng HRS scores, and proposing on the NPL. Only those sites for which a
consent decree is signed prior to proposal of the site on the NPL would be
consi dered

Because conpleted prelimnary assessnments and site investigations are
publicly avail abl e documents, EPA believes that many PRPs will have adequate
informati on concerning the potential listing of a site on the NPL in order to
deci de whether to begin negotiations of a consent decree with EPA for
remedi ation of a site. However, EPA intends to continue its policy of not
releasing draft HRS scores prior to a decision to propose a site for the NPL.
EPA woul d sinmply acknowl edge that a site is being considered for listing on the
NPL.

Under this option, nore consent decrees providing for remedi ati on may be
si gned, freeing CERCLA Fund resources for remedial action at other sites
(CERCLA resources would be required for oversight of sites deferred based on an

agreement under CERCLA enforcenment authorities.) Mor eover, these consent
decrees would represent enforceabl e agreements under CERCLA for the entire
response effort, including remedial action, and would provide the necessary

| egal assurances that a protective renedy, selected and approved by EPA, would
proceed in a tinmely manner. Further, EPA would select the remedy under this
approach, and the full remedial process described under Subpart E of the NCP,
including the public participation requirenents, would be required; all consent
decrees would al so be published in the FEDERAL REGI STER before entry by the
court.

This option would allow PRPs, by agreeing to an enforceabl e consent decree
under CERCLA to performthe total renmediation, to avoid the listing of their
site on the NPL. However, at this stage in the renedial process, the actua
remedy to be inplenmented will be unknown and the PRPs may be reluctant to agree
to inplement a remedy of unknown cost and dimensions. Even if the PRPs agreed
to inplement the EPA-sel ected renedy, they m ght be reluctant to waive their
rights to contest EPA's choice of remedy in the context of dispute resolution
under the consent decree, which process may involve further resource comm t nment
by EPA.

This option mght have limted applicability at sites with nultiple
parties. Because EPA does not intend to inplement a formal process prior to
proposal to notify parties of their potential responsibility at sites, there may
not be adequate tinme for numerous PRPs to agree to inplenent the site renedy to
be selected by EPA in the future.
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If a PRP fails to conplete the remedy and the enforcement nmechani sns
avai | abl e under the consent decree are not successful (e.g., if the PRP is
financially unable to continue the work), Fund-financed action could not be
taken until the site was listed on the NPL (although financial assurances such
as performance bonds could also be required under this option to ensure that
remedi al action would continue)

Under this approach, because sites would not be listed or proposed for
listing on the NPL, TAGs woul d not be avail able and ATSDR heal th assessments
woul d not be required (see State deferral discussion).

As part of this option, EPA is also seeking comment on the appropriate
met hod for identifying problemsites to the public if those sites are not
proposed for the NPL because of deferral to a CERCLA enforcenent agreenment. One
alternative is to publish a notice in the FEDERAL REG STER identifying sites
that are to be deferred prior to proposal on the NPL. Another alternative is to
notify the affected public of the deferral by publication in a |oca
newspaper (s) of general circulation. Of course, once a consent decree is
| odged, the public will be notified (pursuant to 28 CFR 50.7), and will have an
opportunity to conment on the remedy that EPA ultimately selects

ii. Option 2: Proposal and deferral based on an agreenent to conduct
RI/FS. EPA is also considering an option under which EPA woul d propose a site
for listing on the NPL, but would defer final listing of the site if the PRPs
agree to performthe RI/FS under an enforceabl e CERCLA agreenent (adm nistrative
order or consent decree). The site would remain on the proposed NPL (in a
stayed, deferred status) until the RI/FS is conpleted, the public comments on
the remedy are received, and the record of decision is issued. |If the PRPs
agree to inplenment the remedy selected in the record of decision under an
enf orceabl e consent decree or order under CERCLA, the site would be dropped from
the proposed list; if they do not, EPA would proceed to list the site on the
final NPL. Adoption of this option would make the final NPL a list of sites
where CERCLA Fund-financed
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action appears to be warranted, rather than a list of sites where CERCLA action
whet her Fund-financed or enforcenent |ead, appears to be warranted

Because sites would be formally proposed for listing, the PRPs would be
fully infornmed of the opportunity of entering into an enforceable CERCLA
agreement. This approach may encourage PRP performance of RI/FSs and RD/ RAs

thus freeing CERCLA Fund nonies for other sites. 1In addition, because deferra
candi dates would remain on the proposed NPL until a final consent decree is
entered, EPA can proceed rapidly to final listing and site renedi ation using the

Fund in the event the PRPs do not agree to inplenent the selected remedy. This
option would al so ensure that EPA has substantial input into, and control over
the PRP-conducted RI/FS or RD/RA, since both efforts would be conpleted under
the terns of enforceabl e agreements under CERCLA, and with EPA oversight.

The process contenplated in this option would allow a PRP to avoid listing
on the final NPL by agreeing to undertake a renmedi al response pursuant to an
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enf orceabl e agreenment under CERCLA. |In addition, in contrast to the first
option (defer prior to proposal), the PRPs are entering into agreements in a
st epwi se fashion and are not conmtting to final site remediation until the
remedi al options have been fully explored if necessary.

If the PRP does not consent to inplement the renmedy identified as a result
of the RI/FS, Federal funds could not be spent for the renmedial action until the
site was listed as final on the NPL. However, additional planning or renpoval
actions under section 104 could take place if necessary.

A variation on this option would be that, rather than proposing the site
for listing on the NPL, the site would be included on a special |ist pending the
PRPs entering into a consent decree. This variation presents a greater risk of
delay in renedial action because if the PRP fails to sign a consent decree for
cl eanup, the site nmust be first placed on the proposed NPL, comment taken on HRS
scoring, and then placed on the final list. Additionally, because sites would
not be listed or proposed for listing on the NPL under this option, TAGs woul d
not be avail abl e and ATSDR heal th assessnents woul d not be required, and the
possibility of m xed funding settlenents for renedial actions at such sites
woul d be precluded (see State deferral discussion).

EPA will consider comments on the current policy and the two options for
deferral to enforcement authorities. |f EPA determ nes that it is appropriate
to revise the current policy of not deferring to PRPs entering into enforcement
agreenments, EPA may adopt one of the options described above or a conbination of
bot h.

7. Deletion of proposed and final sites based upon deferral to other
authorities. |In today's notice, EPA is requesting comment on deferring the
pl acenment of sites on the NPL when Federal or State authorities are available to
address contam nation at the site, as well as deferring sites where the PRPs
have signed enforceabl e CERCLA consent orders for renmedial action. EPA is also
consi dering whether this policy should be applied to sites on the final NPL
i.e., whether final NPL sites should be deleted if they are being addressed by
anot her authority or under a CERCLA consent order. On August 9, 1988 (53 FR
30005), EPA announced that it would not systematically apply the RCRA deferra
policy in certain limted circumstances. As with the general deferral policies
di scussed in today's notice, the deletion of final sites would tend to free
CERCLA' s resources for use in situations where another authority is not
avai |l abl e, and thus may hel p naxi m ze the overall number of response actions.

As stated with respect to the RCRA deferral policy, EPA does not believe
it is appropriate to systematically review the final sites already on the NPL to
see whether any are being addressed, or may be addressed, under another statute
or under a CERCLA consent order. It is EPA' s opinion that such a review would
be tinme consum ng, thereby detracting fromthe nmore inportant work of the CERCLA
program and could disrupt work at sites where CERCLA actions have already
begun. However, in certain limted circunstances, EPA believes that it may be
appropriate to renove a site fromthe final NPL before a cleanup is conplete if
EPA is satisfied that the site is being or will be addressed under another
statute or authority.
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EPA believes that it is appropriate to apply different and nore stringent
criteria in actions to delete based on deferral to other authorities for sites
that are on the final NPL, as conpared to sites that are nerely candi dates for
deferral prior to NPL listing. For final NPL sites, EPA has conpleted its
listing process, identified the site as a potential problemrequiring further
attention, and has often comenced CERCLA actions. |In addition, the listing
itself has created public anticipation of a response under CERCLA. Thus, EPA
and the public have a significant interest in seeing that these sites are
addressed. EPA does not believe that applying different criteria to final sites
that may be deleted will cause any significant prejudice to any party; as EPA
has stated repeatedly in the past, inclusion on the NPL does not determ ne the
liability of any party for the cost of any response actions that nay be taken at
a site (48 FR 40659, Septenber 8, 1983)

Therefore, EPA is considering applying this policy on a case-by-case basis
inthe following limted circunstances. A site may be an acceptabl e candi date
for deletion based upon deferral to another authority where EPA is presented
wi th evidence that:

i. Asite on the NPL is currently being addressed by another regulatory
aut hority under an enforceable order or permt requiring corrective action or
the PRPs have entered into a CERCLA consent order to performthe RD/ RA;

ii. Response is progressing adequately;

iii. Deletion would not otherw se disrupt an on-goi ng CERCLA response
action; and

iv. Al criteria for deferral to that authority have been net (i.e., the
requesting party nust nmeet all conditions for deferral to that authority in
addition to the three specific criteria set out above for deletion based upon
deferral).

EPA woul d generally consider it to be a disruption of a CERCLA renedi a
action to defer a final NPL site in situations where funds and/or personnel have
been comm tted for further action such as an RI/FS, renmedial design or renedia
construction activity.

To date, sites have been deleted from NPL only "where no further response
is appropriate,"” such as where renedi al actions have been conpleted either by
the PRPs or through Fund-financed response, or where no renedi al nmeasures have
been deenmed necessary (current NCP " 300.66(c)(7), reproposed today as
" 300.420(e)(1)). In order to delete sites for deferral, it nmay be necessary to
adopt additional deletion criteria or to reinterpret the existing criteria to
apply to instances where another authority is addressing the site, and thus, no
further response is appropriate under CERCLA (or, alternatively, that no further
response i s necessary using CERCLA funds). As with any deletion, a deletion
based upon a decision to defer would be entered only after a notice of intent to
del ete (and defer) is filed in the FEDERAL REG STER and comment is taken. |If
EPA | ater determ nes that CERCLA remedial action is necessary at the site, the
site would remain eligible for CERCLA Fund-financed renedi al action and
relisting on the NPL without the
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requirement to reapply the HRS (current NCP " 300.66(c)(8), reproposed today as
" 300.420(e)(2)).

EPA requests comment on the policy of deleting final sites based upon
deferral to other authorities, and on the criteria that should be applied in
review ng petitions for such del etions.

8. Effective Date of Policy. No deferral policy being considered today
will be inplemented until public comments have been considered. EPA intends to
keep the current deferral policies (e.g., RCRA and Nucl ear Regul atory
Commi ssion) in effect while such comments are being revi ewed
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" 300.430 REMEDI AL | NVESTI GATI ON/ FEASI BI LI TY STUDY (RI/FS)
AND SELECTI ON OF REMEDY

Today EPA is proposing nmajor revisions to Subpart E to incorporate the new
requirements of the 1986 CERCLA reauthorization amendnents into existing
procedures, and to reflect program managenent principles EPA intends to foll ow
in order to promote the efficiency and effectiveness of the renedial response
process. Chief anong these principles is a bias for action

The 1986 CERCLA anendments include a nunber of requirements related to the
remedi al alternatives devel opment and renedy sel ection process. Section 121 of
the statute retains the original CERCLA mandates to sel ect renedies that are
protective of human health and the environnent and that are cost-effective. In
addi tion, today's proposed revisions address the new statutory requirenments for
remedi al actions to attain the applicable or relevant and appropriate
requirements of other Federal and State environnmental |aws, the mandate to
utilize permanent solutions and alternative treatnent technol ogies or resource
recovery technol ogies to the maxi num extent practicable, and the preference for
remedi es that enploy treatnent that permanently and significantly reduces the
toxicity, mobility, or volune of hazardous substances, pollutants, or
contam nants as their principal element over those that do not.

The overarching mandate of the Superfund programis to protect human
health and the environment fromthe current and potential threats posed by
uncontrol | ed hazardous waste sites. This mandate applies to all renedia
actions and cannot be waived. The mandate for renmedies that protect human
health and the environment can be fulfilled through a variety of neans,
including the destruction, detoxification, or immbilization of contam nants
through the application of treatnent technol ogies, and by controlling exposure
to contam nants through engineering controls (such as containment) and/or
institutional controls which prevent access to contam nated areas

The CERCLA anmendnents enphasi ze achieving protection that will endure over
|l ong periods of time by mandating the use of permanent solutions to the maxi num
extent practicable and by specifying long-termeffectiveness factors that nust
be assessed under section 121(b)(1)(A - G . The anmendnents al so express a clear
preference for achieving this protection through the use of treatnent
technol ogi es as the principal elenment of remedies. These provisions reflect the
belief that treatnent that destroys or reduces the hazardous properties of
contam nants (e.g., toxicity or mobility) frequently will be required to achieve
solutions that afford a high degree of permanence. The hi ghest degrees of
permanence are clearly afforded by renmedies that are not heavily reliant on
| ong-term operation and mai ntenance foll owi ng the conpletion of an inplenmented
action.

In addition to these new mandates, the anended CERCLA retained the mandate
for selecting renedies that are cost-effective. Although cost-effectiveness
cannot be used to select a nonprotective renedy, this nmandate does require EPA
to evaluate closely the costs required to inplenment and maintain a renedy and to
sel ect protective renedi es whose costs are proportionate to their overal
ef fectiveness. This nandate establishes efficient use of resources as a
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standard for Superfund remedial actions and reflects Congress' intent to
maxi m ze the use of the Fund across a | arge number of sites. EPA intends to
focus avail abl e resources on selection of protective renedies that provide
reliable, effective response over the long-term

Thi s conbi nati on of mandates (i.e., remedies that provide permanent
solutions to the maxi mum extent practicable, the preference for treatnment as a
principal element, and cost-effectiveness) creates dynam c tensions for the
Superfund program In today's proposal EPA extends sone of the fundanenta
features of the current NCP in proposing to resolve these conpeting goals
through a process that exami nes the characteristics of sites and alternative
approaches for renmediating the problens those sites pose. This process
eval uates alternative hazardous waste nmanagenent strategies using nine criteria
related to CERCLA' s mandates to determ ne advantages and di sadvantages of the
various renedial action alternatives. This analysis identifies site-specific
trade-of fs between options, and facilitates the risk managenent deci sion which
is the fundanental nature of remedy sel ection decisions at CERCLA sites. In
bal ancing trade-of fs amobng options and selecting the protective alternative
which seems to offer the best combination of attributes in ternms of the nine
criteria and is thus npst appropriate for a given site, EPA is exercising the
di scretion granted by CERCLA to determ ne the maxi mum extent to which permanent
sol utions and treatment or resource recovery technol ogi es can be practicably
utilized in a cost-effective manner.

EPA believes that the solutions that are nost appropriate for a given site
wi Il vary depending on the size, conplexity, and |location of the site, the
magni t ude of the threats posed, the timng of the availability of suitable
treatment technol ogies, and the proximty of human and environnental receptors,
anong other factors. Wile the CERCLA anendnents strongly encourage the use of
treatment technol ogies in CERCLA renmedial actions, they allow for discretion in
dealing with site circunstances and technol ogi cal, econonm c, and inplenentation
constraints that place practical limtations on the use of treatnent
technol ogies. Treatment is nmost likely to be practicable for wastes that cannot
be reliably controlled in place, such as liquids, highly mobile materials (e.g.
sol vents), and high concentrations of toxic conpounds (e.g., several orders of
magni t ude above | evels that allow for unrestricted use and unlimted exposure).

Treatment is less likely to be practicable where sites have |arge vol unes of

| ow concentrated material, or where the waste is very difficult to handl e and
treat (e.g., mxed waste of wi dely varying conposition). Specific situations
that may Iimt the use of treatment could include sites where: (1) treatnent
technol ogi es are not technically feasible or are not available within a
reasonable timeframe; (2) the extraordinary size or conplexity of a site makes
i mpl ementation of treatment technol ogies inpracticable; (3) inplenentation of a
treat ment-based renedy would result in greater overall risk to human health and
the environnment due to risks posed to workers or the surroundi ng comrunity
during inplementation; or (4) severe effects across environmental media
resulting frominplenmentation would occur. |In addition, there are CERCLA sites
or portions of sites where the concentrations of the wastes are at |ow
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|l evel s or are substantially immobile, and where the wastes can be reliably
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contai ned over a long period of time through the use of engineering controls.
In these situations, treatment may not always offer a sufficient degree of
i ncreased permanence and long-term protection to be cost-effective

CERCLA sites are frequently conplex and involve a nunber of different
probl ems. EPA believes that it often will be the case that the npst appropriate
solution for a site will involve a conmbination of nmethods of achieving
protection of human health and the environnent. Mst frequently, EPA expects
that treatment of the principal threats posed by a site, with priority placed on
treating highly toxic, highly mobile waste, will be combined with engineering
controls (such as containment) for treatnment residuals and untreated waste

As appropriate, institutional controls such as water use and deed
restrictions may suppl ement engineering controls for short- and long-term
management to prevent, or limt exposure, to hazardous substances, pollutants,
or contaminants. Institutional controls will be used routinely to prevent
exposures to rel eases during the conduct of a remedial investigation and
feasibility study, during remedial action inplenmentation, and as a supplenent to
engi neering controls designed to manage wastes over tine. The use of
institutional controls to restrict use or access should not, however, substitute
for active response neasures (e.g., treatnent and/or containment of source
material, restoration of ground waters to their beneficial uses) as the sole
remedy unl ess such active neasures are determi ned not to be practicable, based
on the bal ancing of trade-offs among alternatives that is conducted during the
sel ection of renedy. These trade-offs, based on the nine criteria, are
identified during the analysis of alternatives.

EPA recogni zes that the approach presented in today's proposed rule is not
the only approach possible for resolving the conmpeting goals and requirements of
the Superfund program Therefore, later in this preamble EPA presents four
alternative approaches. Two of those alternatives are site-specific bal ancing
approaches that, while simlar to the one proposed in today's rule, differ
primarily in terms of how they organize the evaluation criteria, and how t hey
incorporate the statutory requirenents to select renedies that are
cost-effective and that use permanent solutions and treatnment technologies to
t he maxi mum extent practicable. The two additional alternatives presented | ater
represent different approaches to remedy selection, based on different views of
the goal s and purposes of the Superfund program EPA solicits coments on these
four alternative approaches as well as the approach presented in today's
proposed rule.

A. Program Managenent Principles

Today's proposal also includes revisions to the 1985 NCP that are not
mandat ed by CERCLA. These revisions reflect principles by which EPA intends to
manage the Superfund remedi al program These principles stem from experience
gai ned over the first eight years of the program | n managi ng CERCLA sites, EPA
must bal ance the goal of definitively characterizing site risks and anal yzing
alternative renmedi al approaches for addressing those threats in great detail
and the desire to inplenment protective measures quickly. EPA intends to bal ance
these goals with a bias for initiating response actions necessary or appropriate
to elimnate, reduce, or control hazards posed by a site, as early as possible.
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EPA will promote the responsiveness and efficiency of the Superfund program by
encouragi ng action prior to or concurrent with conduct of an RI/FS as
information is sufficient to support remedy selection. \While the bias for
action pronotes multiple actions of limted scale, the programis ultimte goa
continues to be to inplenent final remedies at sites

Early action may be taken at a site via enforcement or Fund-financed
activities taken under renmoval or renedial authorities. In deciding between
using renoval and renedial authorities, the | ead agency shoul d consider
(i) the criteria and requirenents for taking renoval actions in " 300.415 of
today's proposed rule; (ii) the statutory limtations on renoval actions and the
criteria for waiving those limtations; (iii) the availability of resources; and
the (iv) urgency of the site problem Specific actions that may be taken under
rempval authorities include emergency action, non-time-critical removals, and
expedi ted response actions. A discussion of these activities is included in the
" 300. 415 preanble section. Early actions using renmedial authorities are
initiated as operable units

The Superfund program has long pernmitted renmedial actions to be staged
through multiple operable units. Operable units are discrete actions that
conprise increnental steps toward the final remedy. Operable units may be
actions that conpletely address a geographical portion of a site or a specific
site problem (e.g., druns and tanks, contanm nated ground water) or the entire
site. Operable units include interimactions (e.g., punping and treating of
ground water to retard plume mgration) that nust be foll owed by subsequent
actions which fully address the scope of the problem (e.g., final ground water
operable unit that defines the remediation |evel and restoration tinmeframe).
Such operable units nmay be taken in response to a pressing problemthat will
wor sen i f unaddressed, or because there is an opportunity to undertake a limted
action that will achieve significant risk reduction quickly.

The appropriateness of dividing renedial actions into operable units is
determ ned by considering the interrelationship of site problenms and the need or
desire to initiate actions quickly. To the degree that site problems are
interrelated (e.g., contam nated soils and ground water), it may be npst
appropriate to address the problens together. However, where problens are
reasonably severabl e, phased responses inplenented through a sequence of
operable units nay pronote nore rapid risk reduction

Rel ated to the bias for action is the principle of streamining, which EPA
intends to enphasi ze in managi ng the Superfund program as a whole and in
conducting individual renedial action projects. On a project-specific basis,
recommendations to ensure that the RI/FS and renedy sel ection process is
conducted as effectively and efficiently as possible include

a. Focusing the remedial analysis to collect only additional data needed
to devel op and evaluate alternatives and to support design

b. Focusing the alternative devel opnent and screening step to identify an
appropriate nunmber of potentially effective and inplenmentable alternatives to be
anal yzed in detail. Typically, a limted number of alternatives will be
eval uated that are focused to the scope of the response action pl anned
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c. Tailoring the level of detail of the analysis of the nine eval uation
criteria (see below) to the scope and conplexity of the action. The analysis
for an operable unit may well be less rigorous than that for a conprehensive
remedi al action designed to address all site problens;

d. Tailoring selection and docunentation of the remedy based on the

limted scope or conplexity of the site problem and renedy. |In particular
operable units initiating interimrenedies may require |ess conpl ex
justifications because they are limted actions that will only require m nimm
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docunentation of statutory findings based on the presunption that additiona
response will further address the site problem

e. Accelerating contracting procedures and collecting sanples necessary
for remedi al design during the public coment period.

Al t hough the level of effort and extent of analysis required for an RI/FS
will vary on a site-specific basis, the procedural steps needed for remedy
sel ection do not. These steps, however, may be | ess extensive depending on the
conpl exity and scope of the problem being addressed. Regardless of the |evel of
effort and analysis on a specific RI/FS, the |ead agency is responsible for
ensuring that all procedural requirenents are nmet, including support agency
participation, soliciting public conment, devel oping an adm nistrative record
and preparing a record of decision.

Circunstances that may be particularly conducive to a nore stream ined
anal ysis during an RI/FS include

(1) Site problenms are straightforward such that it would be inappropriate
to develop a full range of alternatives. For exanple, site problens may only
involve a single group of chem cals that can only be addressed in a limted
nunmber of ways, or site characteristics (e.g., fractured bedrock) are such that
avai |l abl e options are limted. To the extent that obvious, straightforward
probl ems exist, they nay create opportunities to take actions quickly that will
afford significant risk reduction

(2) The need for pronpt action to bring the site under initial contro
out wei ghs the need to exam ne all potentially appropriate alternatives;

(3) ARARs, guidance, or program precedent indicate a limted range of
appropriate response alternatives (e.g., PCB standards for contam nated soils,
Superfund Drum and Tank Gui dance, BDAT requirenents);

(4) Many alternatives are clearly inpracticable for a site fromthe outset
due to severe inplementability problenms or prohibitive costs (e.g., conplete
treatment of an entire large municipal landfill) and need not be studied in
detail; and

(5) No further action or extremely limted action will be required to
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ensure protection of human health and the environment over tinme. This situation
will most often occur where a renoval measure previously has been taken

The bias for action and principles of streamining are considered
t hroughout the life of a renmedial project but begin to be evaluated as site
management planning is initiated. Site nmanagement planning is a dynamc
ongoi ng, and informal strategic planning effort that generally starts as soon as
sites are proposed for inclusion on the NPL and continues through the RI/FS and
remedy sel ection process, renedi al design and remedi al action phases, to
deletion fromthe NPL. This strategic planning activity is the means by which
the | ead and support agencies determ ne the types of actions and/or analyses
necessary or appropriate at a given site and the optimal timng of those
actions. At the RI/FS stage, this effort involves review of existing site
i nformati on, consideration of current and potential risks the site poses to
human health and the environment, an assessment of future data needs
under st andi ng of inherent uncertainties in the process, priorities anpng site
probl ems and the program as a whole, and prior program experience. The focus is
on taking action at the site as early as site data and information make it
possible to do so

B. Major Revisions To The RI/FS And Sel ection Of Renedy
Process

The RI/FS process proposed today incorporates statutory requirenments,
reflects the program nmanagenent principles of the bias for action, streamining
and site managenent planning, and builds on the engineering and anal ytical steps
established in the current NCP. The RI/FS renedy sel ection process is portrayed
in the followi ng specific steps: (1) project scoping which includes devel oping
wor kpl ans; (2) a renmedial investigation that typically includes gathering basic
site data for site characterization and the baseline risk assessment, and
conducting treatability studies; (3) a feasibility study, which includes the
devel opnment of alternatives, a screening step, as necessary, and a detailed
anal ysis of the alternatives; (4) renedy selection; and (5) docunentation. As
presented in today's proposal, these steps appear highly articul ated and
distinct. |In practice, the steps are usually highly interactive. The RI/FS
process should be tailored to match the scope and nature of the site problens.

The steps in the process are intended to ensure that renedial alternatives
are forrmul ated to be protective of human health and the environnment and designed
to nmeet the applicable or relevant and appropriate requirements of other Federa
and State environmental |aws. Judgments as to the cost-effectiveness of the
alternatives and the extent to which permanent solutions and treatnent or
resource recovery technol ogies can be practicably utilized at a given site are
made in the remedy sel ection process, as trade-offs between protective
alternatives are bal anced.

1. Project scoping. The purpose of scoping is to define nmore specifically
the appropriate type and extent of investigative and anal ytical studies that
shoul d be undertaken for a given site. Scoping is distinct fromsite nmanagenent
planning in that it entails formal planning for both the remedial investigation
and feasibility study. Scoping has been separated fromthe renedi a
investigation section to which it is attached under the current NCP sinply to
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hi ghli ght the workpl an devel opment process and the devel opnent of other project
pl ans such as the sanpling and anal ysis plan (SAP), the health and safety plan
(HSP), and the community relations plan (CRP).

During scoping, to assist in evaluating the possible inpacts of rel eases
fromthe site on human health and the environment, a conceptual understandi ng of
the site should be established considering in a qualitative manner the sources
of contam nation, potential pathways of exposure, and potential receptors. This
prelimnary characterization is initially developed with readily avail abl e
information and is refined as additional data are collected. A site-specific
baseline risk assessnment with additional qualitative and/or quantitative aspects
will be perfornmed during the RI to build on this conceptual understandi ng by
characterizing further the type and nagnitude of potential risks. The
identification of potential ARARs and other criteria, advisories and gui dance to
be considered (TBCs) will begin during scoping as |ead and support agencies
initiate a dial ogue on potential requirenents during planning meetings or
di scussions that occur between agencies. Under CERCLA section 121(d)(2)(A)(ii)
State requirenents nmust be identified in a tinely manner in order to be
consi dered ARARs. Sections 300.430(d) and (e) and 300.510(d) in today's
proposed rul e describe the process for identification of ARARs by the |ead and
support agencies

The main objectives of scoping are to identify the types of decisions that
need to be made, to determine the types (including quantity and quality) of data
needed, and to design efficient studies to collect these data. The scope and
detail of the investigative studies and alternative devel opnent and anal ysis
should be tailored to the conplexity of site problems. This will require a
consi deration of how the phases of the remedial process could nost appropriately
be conducted and the
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|l evel of effort and analysis required for each phase. The greatest
opportunities to streamine the analysis generally will occur when the scope of
the study and renedial action are Iimted to a small part of the site, or when
the threats are clearly defined and technical solutions are straightforward

2. Renedial investigation (RI). The Rl includes: (i) the collection of
data identified during project scoping as necessary to characterize the site and
evaluate renedial alternatives; (ii) the characterization of current and
potential risks through a baseline risk assessment; and (iii) treatability
studi es, as appropriate. Today's proposed revisions enphasize that the program
management principle of streamining will be applied to determ nations of what
is necessary to adequately characterize a site. Site-specific judgnents are
required to determ ne how nuch additional information is necessary to support
deci sions, taking into consideration the added tinme and costs of collecting and
anal yzing the data

During site characterization, site-specific data are collected and
assessed to deternmine what, if any, types of response actions are warranted. In
l'ight of CERCLA's nmandate to assess permanent solutions, alternative treatnent
technol ogi es, and resource recovery technol ogies, EPA is proposing to collect,



84

as appropriate, data about treatnment technol ogies, such as characteristics of
the waste or the site that affect the types of treatnment possible and the
effectiveness of treatnent approaches, the extent to which substances on-site
may be reused or recycled, and the potential for future releases if any
substances or treatment residuals remain on-site. The RI may al so include
treatability studies that are needed to better evaluate potential technol ogies.

Once the contam nants of concern at a site have been identified, the
baseline risk assessnment is initiated to determ ne whether the site poses a
current or potential risk to human health and the environment in the absence of
any renedi al action. It provides the basis for determ ning whether or not
remedi al action is necessary and the justification for perform ng renedi a
actions. The Superfund baseline risk assessment process may be viewed as
consi sting of an exposure assessment conponent and a toxicity assessnent
conmponent, the results of which are conbined to devel op an overal
characterization of risk. As indicated above, these assessnments are site-
specific and therefore may vary in both detail and the extent to which
qualitative and quantitative analyses are utilized, depending on the conplexity
and particular circunstances of the site, as well as the availability of
pertinent ARARs and other criteria, advisories, and gui dance

An exposure assessnent is conducted to identify the magnitude of actual or
potential human or environnental exposures, the frequency and duration of these
exposures, and the routes by which receptors are exposed. This assessnent
i nvol ves devel opi ng for each site a current exposure scenario as well as a
reasonabl e maxi mum exposure scenario. The current exposure analysis is used to
determ ne whether a health or environmental threat exists based on existing site
conditions. The reasonabl e maxi mum exposure scenario is used to provide
deci si onmakers with an understandi ng of potential future exposures and should
include an assessnent of the likelihood of such exposures occurring. This
exposure scenario will provide the basis for the devel opnent of protective
exposure |evels

The toxicity assessment conponent of Superfund risk assessnment considers
(a) the types of adverse health or environnental effects associated with
chem cal exposures; (b) the relationship between magnitude of exposures and
adverse effects; and (c) related uncertainties such as the weight of evidence
for a particular chem cal's carcinogenicity in humans. Typically, the Superfund
risk assessnment process relies heavily on existing toxicity information or
profil es devel oped on specific chem cals. These are generally estinmted
carci nogen exposures that may be associated with specific lifetime cancer risk
probabilities (risk-specific doses or RsDs), and noncarci nogen exposures that
are not likely to present appreciable risk of significant adverse effects to
humans (i ncludi ng sensitive subgroups) over lifetinme exposures (reference doses
or RfDs).

During risk characterization, chem cal-specific toxicity information is
conpar ed both agai nst neasured contam nant exposure |evels and those |evels
predicted through fate and transport nodeling to determ ne whether |evels at or
near the site are of potential concern. Results of this analysis are presented
with all critical assunptions and uncertainties so that significant risks can be
readily identified
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3. Feasibility study (FS). The purpose of the FS is to provide the
deci si onmaker with an assessment of alternatives, including their relative
strengt hs and weaknesses, and the trade-offs in selecting one alternative over
another. The FS process involves devel oping a reasonabl e range of viable
remedi al alternatives and analyzing these alternatives in detail using nine
evaluation criteria. Because the RI and FS are conducted concurrently, this is
an interactive process in which potential alternatives and renedi ati on goals are
continually refined as additional information fromthe Rl becomes avail abl e

i. Establishing protective renmedial action objectives. The first step in
the FS process involves devel opi ng renedi al action objectives for protecting
human health and the environnment which should specify contam nants and medi a of
concern, potential exposure pathways, and prelimnary renedi ation goals. The
prelimnary remedi ati on goals, by establishing initially acceptable contam nant
|l evel s for each exposure route, assist in setting paranmeters for the purpose of
eval uating technol ogi es and devel opi ng renedi al alternatives. Because these
prelimnary remedi ation goals typically are fornul ated during project scoping or
concurrent with initial RI activities (i.e., prior to conpletion of the baseline
risk assessnment), they are initially based on readily avail able environnmental or
heal t h-based ARARs (e.g., MCLs, WQC) and other criteria, advisories, or guidance
(e.g., RfDs). As new information and data are collected during the R
including the baseline risk assessnment, and as additional ARARs are identified
during the R, these prelimnary remediati on goals may be nodified as
appropriate to ensure that renedies conply with CERCLA's mandate to be
protective of human health and the environnent and conply with ARARS.

During the devel opnent and analysis of alternatives, the risks associated
with potential alternatives, both during inplenentation and follow ng conpletion
of remedi al action, are assessed, based on the reasonabl e maxi num exposure
scenari o and any other controls necessary to ensure that exposure |evels are
protective and can be attained. These are generally assessed for each exposure
route unless there are nmultiple exposure routes where conbined effects may have
to be considered. For noncarcinogenic chem cals, EPA has concl uded that
protection is achieved when exposures are such that no appreciable risk of
significant adverse effects to individuals over a lifetine of exposure exist.

For carcinogens, EPA uses health-based ARARs to set remediati on goal s when
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they are available. \When an ARAR does not exist, EPA guidance has been to
select remedies resulting in cunulative risks that fall within a range of 10* to

107 individual lifetime excess cancer risk. EPAis willing to continue
using this range in the future as it provides flexibility in devel oping
protective remedies suitable to site-specific conditions. However, EPA is
interested in receiving conment on a risk range of 10*“ to 10° since this risk
range is used in certain other EPA prograns.

The risk range is inmportant because it is a standard used by EPA to conply
with CERCLA's mandate to protect human health. Furthernore, the choice of risk
range will continue to be inportant as the Superfund program matures and as
related science and policy evolve
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EPA, therefore, solicits comment on two potential risk ranges in
particular -- the current 10* to 107 range and an alternative 10* to 10°° range -
- and on issues related to these or alternative risk ranges. Comenters are
requested to provide as nmuch supporting information as practical for any
alternatives suggested. |ssues that comenters may want to consider include the
foll ow ng:

(1) The potential inpact of inmprovenents in the understanding of cancer
ri sk assessnment, including biological mechanisnms, interpretation of data
measures of exposure, etc.

(2) The ability of available analytical methods to neasure chenmi ca
substances at concentrations associated with low |l evels of risk

(3) Possible advantages or disadvantages of a narrower or broader risk
range, or of a single risk value

(4) The desirability of using a risk range for cleanup at these sites to
protect current and potential sources of drinking water that is more stringent
than the 10* to 10°° range that characterizes drinking water standards and that
is nore stringent than what is considered de mnims risk under other prograns.

(5) The ability of treatnent technol ogies to achieve cl eanups at specified
levels of risk. This may include technol ogies that are unable to achieve
rempval of contaminants to very low levels, as well as other technol ogi es that
can only achieve low |l evels of risk

(6) Whether available funds should be used to attain very |low | evels of
risk at a limted nunmber of sites, or to achieve cleanup at nore sites (at
somewhat higher levels of risk for some sites) with a greater reduction in
overal | risk.

(7) The effect of achieving particular risk levels on the tine needed to
conpl ete the renedial action and the extent to which this should be considered
when sel ecting renedies

(8) The relationship between EPA's risk range and those used in State
Superfund progranms, including the inpact of EPA's range on the devel opnent of
State prograns.

(9) The evolving issue of public perception of relative risks in our
soci ety.

Commenters are invited to address these and other issues related to either
the Superfund program s risk range or alternatives that they may suggest.

I'n general, chem cal -specific ARARs are set for a single chem cal or
closely related group of chem cals. These requirenents typically do not
consider the m xtures of chemicals and other conditions (e.g., nultiple pathways
of exposure) that may be found at CERCLA sites. Therefore, due to site-specific
factors, renediation goals set at the |level of single chenical-specific
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requi rements may not adequately protect human health or the environnent at that
site. In these instances, renedi ation goals may be set below the
chem cal -specific requirements (i.e., at nore stringent levels) in order to
obtain a renedy that is protective. Remedies resulting in cunulative risks that
fall within the generally acceptable risk range for carcinogens (10* to 107) or
meet acceptable |l evels for noncarcinogens are said to be protective of human
heal t h.

Superfund remedies will also be protective of environmental organisms and
ecosystens. However, "protectiveness" in this context is often considerably
| ess quantitative

During selection of remedy, the final renmediation goals, and resulting
exposure levels, will be determ ned by bal ancing the mpjor trade-offs anmong
protective, ARAR-conpliant alternatives, using specified evaluation criteria
(see sections 3.iii. and 4., below).

During the FS, pertinent factors for nmodifying the remedi ati on goals
within the acceptable risk range can be divided into three broad categories: (a)
exposure factors, (b) uncertainty factors, and (c) technical factors. |ncluded
under exposure factors are: the cunulative effect of multiple contam nants, the
potential for human exposure from ot her pathways at the site, population
sensitivities, potential inpacts on environmental receptors, and cross nedia
impacts of alternatives. Factors related to uncertainty may include: the
reliability of alternatives, the weight of scientific evidence, and the
reliability of exposure data. Technical factors may include: detection/
quantification Iimts for contam nants, technical |limtations to restoration
the ability to monitor and control movenent of contam nants, and background
| evel s of contam nants

Renedi ation | evels should be set for appropriate environnental nmedia, and
performance standards established for sel ected engineering controls and
treatment systems including controls inplenmented during the response measure
For ground water, remediation |evels should generally be attained throughout the
contam nated plume, or at and beyond the edge of the waste managenent area when
waste is left in place. For air, the selected |evels should be established for
t he maxi mum exposed i ndividual, considering reasonably expected use of the site
and surroundi ng area. For surface waters, the selected | evels should be
attained at the point or points where the release enters the surface waters

ii. Devel opnent and screening of alternatives. Once renmedial action
obj ectives have been devel oped, general response actions, such as treatnent,
contai nment, excavation, punping, or other actions that nmay be taken to satisfy
t hose objectives should be established. Technol ogies potentially applicable to
each general response action are then identified, briefly evaluated to verify
their suitability, and assenbled into renmedial alternatives. |In the event a
| arge nunber of alternatives are devel oped, a screening step may be conducted

For nmost sites, the initial range of alternatives should represent
distinct, prom sing alternative approaches to nmanaging the site problens. The
maj or change in this step fromthe current NCP is the organizing scale al ong
whi ch the alternatives are to be arrayed.
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The current NCP requires alternatives to be devel oped, as appropriate,
fromthe follow ng categories: (a) an off-site alternative; (b) an alternative
that attains ARARs; (c) an alternative that exceeds ARARs; (d) an alternative
that does not attain ARARs; and (e) a no-action alternative. These categories
tested on the inplicit assunption that alternatives would share the same
potential ARARs and that the ability to nmeet or exceed those requirenments
corresponded to different | evels of protection. Program experience has shown
that while alternatives will usually share chem cal- and | ocation-specific
ARARs, each will have a unique set of action-specific requirenments.
Additionally, it is now clear that ARARs do not by thenmsel ves necessarily define
protectiveness. First, ARARs do not exist for every contam nant, |ocation, or
wast e management activity that may be encountered or undertaken at a CERCLA
site. Furthernore, in those
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circunmstances where nultiple contam nants are present, the cunul ative risks
posed by the potential additivity of the constituents may require cleanup |evels
for individual contam nants to be nore stringent than ARARs to ensure
protectiveness at the site. Finally, determ ning whether a remedy is protective
of human health and the environnment also requires consideration of the
acceptability of any short-term or cross-nmedia inpacts that may be posed during
i mpl ementation of a remedial action.

In light of these determ nations and in response to the new statutory
enphasis on utilizing permanent solutions and treatment technol ogies to the
maxi mum ext ent practicable, EPA is proposing a major change in the range of
alternatives required to be devel oped.

The initial range of alternatives should represent distinct, prom sing
alternative approaches to managing the site problenms. |In light of the statutory
preference for treatnment renmedies, this range typically will include
alternatives that feature, as a principal elenent, treatnent that reduces the
toxicity, mobility, or volunme of the hazardous substances at the site
Typically, treatnent alternatives range fromrenmedies that treat the principa
threats at the site, to renmedies that conpletely destroy, detoxify, or
i mmobilize the hazardous substances and | eave materials that require no
| ong-term management. Principal threats will be defined on a site-specific basis
and may include a discrete areas of the site that consists of highly toxic
and/or highly nobile waste (e.g., a lagoon filled with highly concentrated
organi c contam nants and surrounded by slightly contam nated soils), or a single
environnmental medium (e.g., highly contam nated ground water).

In devel oping alternatives, the | ead agency shoul d consi der whether the
prospective remedy shoul d be devel oped as an on-site alternative, an off-site
alternative, or both. MWhile CERCLA clearly states that off-site di sposa
without treatment is the least preferred alternative, it does not express any
preference for or bias against off-site disposal with treatnment. |n evaluating
off-site actions, however, EPA's requirenents related to the off-site transfer
of CERCLA wastes must be taken into account.

In addition to treatment alternatives, the | ead agency shoul d devel op, as
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appropriate, alternatives that control the threats posed by hazardous substances
and/ or prevent exposure, such as containment technol ogies and institutiona
controls. Containment options typically provide a baseline for conparison with
ot her actions and provide alternatives in case the | ead agency concl udes that
remedi es featuring treatnent are not practicable

A no-action alternative will always be devel oped, although analysis of
this option frequently will be more Iimted than for other alternatives unless
informati on suggests that indeed no action is necessary. |In the renedia
context, this option is often "no further action," since renovals or enforcenent
actions frequently will have taken place prior to the FS or maintenance
activities may be ongoing. The no-action alternative involves leaving the site
essentially as it is. Analyzing the no-action alternative provides anot her
useful baseline for evaluating the costs of and protection provided by the other
alternatives being considered.

The statutory preference for treatnment nust be considered in devel oping a
reasonabl e number of options that have real potential for addressing site
probl ems. The appropriate number of alternatives to be devel oped will vary by
site depending on the nature of the site and the risks posed by the
contam nants. For exanple, while treatnment technol ogi es enconpass a range of
options, there m ght be only one viable technology that can be applied to the
hazardous substances at a particular site. Thus, the variation within the
treatment range m ght involve only the ampunt of waste treated, or the levels to
whi ch the contam nants are reduced by the single technology. In other
i nstances, such as large municipal landfills or mning waste sites
conprehensive treatment options are less likely to be practicable, and therefore
the universe of viable alternatives m ght be reduced to a limted nunber of
remedi es involving treatnent of the principal threats, engineering controls
institutional controls, or combinations of those approaches

For an operable unit that does not constitute the conplete response action
for the site or a particular site problem it may not be necessary or

appropriate to develop the full array of alternatives discussed above. In the
event the risk assessnment indicates no action is required, few, if any,
alternatives will be developed. |In sunmary, a lengthy list of renmedia
alternatives is not required to fulfill the purpose of this phase of the CERCLA

process. The number and type of renedial alternatives should be tailored to fit
the site problems being addressed and established renedi al action objectives.

CERCLA grants EPA flexibility to exam ne and sel ect technol ogi es that have
not yet been proven in practice, in order to address certain types of sites and
to prompte the devel opment of new nethods of treatnent of hazardous substances.

Therefore, EPA today proposes that innovative technol ogies be carried through
to the detailed analysis, if there is a reasonable belief that those
technol ogies will offer significant advantages over other options being
considered (e.g., better performance or inplenentability, fewer or |esser
adverse inmpacts, or |ower costs).

A screening step may be conducted in those situations where a wi de array
of alternatives are available in order to reduce the nunber of alternatives that
will be analyzed in detail. Although the screening will reduce the number of
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alternatives being considered, a range of choices should be preserved. Screening
wi Il not be necessary where only a few choices have energed fromthe devel opnent
of alternatives phase. When the screening step is conducted, the npst prom sing
subset of alternatives that are suitable to the site in question should be
identified through a prelimnary evaluation of the relative effectiveness

impl enentability, and cost of the alternatives. The effectiveness of the
alternatives relates to their overall performance in elimnating, reducing, or
controlling the current and potential risks posed by the site, both during

i mpl ementation and over tine. The inplenentability of the alternatives involves
the degree of difficulty associated with their actual construction, including
technical, adm nistrative, and |ogistical problens that affect the time
necessary to conplete the renedy. Cost considerations include construction
costs and the costs of operating and maintaining the remedy over tine.

Data at this stage in the remedi al process nmay be inconplete due to
ongoing field investigations and treatability studies, but they should be
sufficient to assess the mpjor relative strengths and weaknesses of the
alternatives. The primary focus during screening is on identifying those
alternatives that are clearly ineffective or uninplenentable, or that are
clearly inferior to other alternatives being considered in terms of their
effectiveness, inplenentability, or cost.

Cost generally will not be the sole reason for elimnating an alternative
from further consideration at the screening phase. The primary function of cost
at this point in the process is to help identify alternatives that provide
|l evel s of effectiveness simlar to those of other options being considered, but
at substantially higher cost. Cost can also be considered in conjunction with
ot her
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factors to determ ne whether or not an option is likely to yield results in
terms of inplenmentability and effectiveness that are in proportion to its costs
relative to other alternatives under consideration. For exanple, cost may be
considered along with inplenentability factors to determ ne whether treatnent of
the principal threats posed by a large nunicipal landfill would be
cost-effective and practicable, relative to other renmedial options.

When utilized, the screening step provides another opportunity to tailor
the remaining analysis to the identified site problens, ensuring that the number
and the types of alternatives carried forward matches the nature and conplexity
of the site problens.

The | ead agency should coordinate with the support agency when devel opi ng
and/ or screening alternatives. The |ead agency and support agency shoul d begin
to identify action-specific ARARs and TBCs for alternatives that remain for the
detail ed anal ysi s

iii. Detailed analysis. The purpose of the detailed analysis is to
obj ectively assess the alternatives with respect to nine evaluation criteria
that enconpass statutory requirenents and include other gauges of the overal
feasibility and acceptability of remedial alternatives. This analysis is
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conpri sed of an individual assessnment of the alternatives against each criterion
and a conparative analysis designed to determne the relative performance of the
alternatives and identify major trade-offs (i.e., relative advantages and

di sadvant ages) between them This analysis should focus on those subfactors
under each criterion that are nost pertinent to the circunmstances of the site
and the scope of the action. |Information gathered during this analysis will be
used by the decisionmaker to select a renedial action

These nine criteria can be categorized into three groups, each with
di stinct functions in selecting the renmedy. During the selection process, the
deci si onmaker will consider these criteria as follows. Overall protection of
human health and the environnment and conpliance with applicable or relevant and
appropriate requirements (or invoking a waiver) are threshold criteria that nust
be satisfied in order for an alternative to be eligible for selection. Long-
term effectiveness and permanence, reduction of toxicity, mobility, or vol une,
short-term effectiveness, inplenentability, and cost are the primary bal ancing
factors used to weigh major trade-offs between alternative hazardous waste
management strategies. State and community acceptance are nodifying
considerations that are formally taken into account after public coment is
received on the proposed plan and RI/FS report.

Threshold criteria

(1) Overall protection of human health and the environnent.
Protectiveness is the primary requirenent that CERCLA renedi al actions nust
meet. A renmedy is protective if it adequately elimnates, reduces, or controls
all current and potential risks posed through each pathway by the site. A site
where, after the remedy is inplenented, hazardous substances remain wthout
engi neering or institutional controls, nmust allow for unrestricted use and
unlimted exposure for human and environnental receptors. For those sites where
hazardous substances remain such that unrestricted use and unlimted exposure is
not all owabl e, engineering controls, institutional controls, or some combination
of the two nmust be inplenented to control exposure and thereby ensure reliable
protection over time. |In addition, inplementation of a renedy cannot result in
unacceptabl e short-termrisks to, or cross-nedia inmpacts on, human health and
the environnment.

(2) Conpliance with applicable or relevant and appropriate requirenents
(ARARs). Conpliance with ARARs is one of the statutory requirements for remedy
selection. Alternatives are devel oped and refined throughout the CERCLA process
to ensure either that they will neet all of their respective ARARs or that there
is good rationale for waiving an ARAR. During the detail ed analysis,
informati on on Federal and State action-specific ARARs wi |l be assenbl ed al ong
with previously identified chem cal-specific and |ocation-specific ARARs.
Alternatives will be refined to ensure conpliance with these requirements, or to
begin to identify waivers that m ght be invoked

Pri mary bal ancing criteria.

(3) Long-termeffectiveness and permanence. This criterion reflects
CERCLA' s enphasis on inplementing renedies that will ensure protection of human
heal th and the environnent into the future as well as in the near term In
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evaluating alternatives for their long-termeffectiveness and the degree of
permanence they afford, the analysis should focus on the residual risks that
will remain at the site after the conpletion of the remedial action. This

anal ysis should include consideration of the followi ng: the degree of threat
posed by the hazardous substances remaining at the site; the adequacy of any
controls (e.g., engineering and institutional controls) used to manage the
hazardous substances remaining at the site; the reliability of those controls;
and the potential inmpacts on human health and the environment, should the renmedy
fail based on assunptions included in the reasonabl e maxi num exposure scenari o.
This evaluation criterion incorporates the statutory requirenments to take into
account the following: the uncertainties associated with |Iand disposal; the
goal s, objectives, and requirenents of RCRA; the persistence, toxicity,

mobi lity, and propensity to bioaccunul ate of the hazardous substances and their
constituents; the long-term potential for adverse health effects from human
exposure; the potential for future remedial action costs if the remedy were to
fail; and the potential threat to human health and the environment associ ated
with redi sposal or containment of the hazardous substances

(4) Reduction of toxicity, mobility, or volune. This criterion addresses
the statutory preference for remedies that enploy treatnent as a principa
el ement by ensuring that the relative performance of the different treatnent
alternatives in reducing toxicity, mobility, or volune will be assessed
Specifically, the analysis should exam ne the magnitude, significance, and
irreversibility of reductions.

(5) Short-termeffectiveness. This criterion includes the short-term
i mpacts of the alternatives -- i.e., inpacts during inplenmentation -- on the
nei ghboring community, the workers, or the surrounding environment, including
the potential threats to human health and the environment associated with
excavation, treatnment, and transportation of hazardous substances. The
potential cross media inpacts of the remedy and the time to achieve protection
of human health and the environment should al so be anal yzed.

(6) Inplenmentability. Inplenentability considerations include the
technical and adm nistrative feasibility of the alternatives, and the
availability of the goods and services (e.g., treatment, storage, or disposa
capacity) on which the viability of the alternative depends. |Inplementability
consi derations often affect the tim ng of various renedial alternatives, e.g.
limtations on the season in which the remedy can be inplenented, the nunber and
the complexity of material s-handling steps that nust be followed, the need to
obtain permts for off-site activities, and the need to secure
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techni cal services such as well drilling and excavation

(7) Cost. Cost enconpasses all construction and operation and mai ntenance
costs incurred over the life of the project. The focus during the detailed
analysis is on the net present value of these costs. EPA intends to continue to
rely on OMB Circular A-94 for determining the discount rate for Federa
projects, while retaining the option provided in A-94 of using sensitivity
anal yses. EPA believes that the discount rate represents an inportant aspect of
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devel oping a realistic accounting of the future costs of remedial alternatives
and an accurate conparison of the total costs, and the cost-effectiveness, of
treatment and nontreatnment remedies

Modi fying criteria.

(8) State acceptance. This criterion, which is an ongoing concern
t hroughout the renmedi al process, reflects the statutory requirement to provide
for substantial and neaningful State involvenment. State conments nay be
addressed during the devel opment of the FS, as appropriate, although formal
State conments usually will not be received until after the State has revi ewed
the draft RI/FS and the draft proposed plan prior to the public conment period
The proposed plan that is issued for public coment along with the RI/FS report
shoul d i ndicate whether or not the State has commented on or concurred with
EPA's preferred alternative or that State comments have not been received. The
ROD shoul d specifically address State concurrence or nonconcurrence with the
response action that is selected, particularly noting State views on conpliance
or nonconpliance with State ARARs.

(9) Community acceptance. This criterion refers to the community's
comrents, where comrmunity is broadly defined to include all interested parties,
on the renedial alternatives under consideration. These comments are taken into
account throughout the RI/FS process through the comuni cations that occur as
the community relations plan is inplemented. Again, EPA can only prelimnarily
assess community acceptance during the devel opnment of the FS, since fornal
public comment will not be received until after the public coment period for
the proposed plan and the RI/FS is held. The detailed analysis, however, may
summari ze prelimnary conments on conponents of the alternatives received up to
t hat point.

4. Selecting renedial actions. The selection of a CERCLA renedial action from anong alterr
public in a proposed plan along with the supporting information and anal ysi s,
for review and comment. Second, the |ead agency, will review the public
comrents, consult with the support agency in order to eval uate whether the
preferred alternative is still the nost appropriate remedial action for the site
or site problem and make a deci sion

VWil e the decisionmaking steps, in general, are simlar for all types of
response actions, the information, analysis, and criteria upon which response
action decisions are based will vary depending on the scope of the action and
conplexity of the decision

The identification of the preferred alternative, and subsequently the
remedy selection, is based on an evaluation of the nmajor trade-offs anong
alternatives in terms of the evaluation criteria, focusing on specific factors
most relevant to site circunstances, and the overall practicability of each
alternative. The decisionmaker should first determ ne whether all alternatives
meet the threshold criteria. Those alternatives that provide adequate
protection of human health and the environnent, and either conply with all of
their ARARs, or provide grounds for invoking a waiver of an ARAR, satisfy the
threshold criteria. Any alternative that does not satisfy both of these
requirements is not eligible for selection
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The preferred alternative is then selected by determ ning which
alternative appears to provide the best combination of attributes with respect
to the five primary balancing criteria: long-termeffectiveness, short-term
effectiveness, reduction in toxicity, nobility, or volume, inplementability, and
cost. Cenerally, at this point only informal and perhaps inconplete coments of
the State and community are known. These two nmodifying criteria are typically
considered after the public comment period on the proposed plan

Total costs of each alternative should be conpared to the overal
effectiveness they afford and the relationship between costs and overal
ef fectiveness across alternatives should be exam ned to determ ne which
alternatives offer results proportional to their costs such that they represent
a reasonabl e value for the noney. The |ead agency will choose the alternative
that represents the best conbination of those factors that are deenmed npst
inmportant to the site. |In perform ng the bal ancing necessary to nake that
deci sion, the decisionmker nmust weigh the preference for renmedi es involving
treatment as a principal elenment.

The proposed plan will identify the alternative that appears to offer the
best bal ance of trade-offs anong alternatives in terms of the criteria,
summari ze the position of the State resulting fromits formal coments on the
RI/FS and the draft proposed plan, and state the | ead agency's expectation that
the preferred alternative will satisfy all statutory requirements. The proposed
plan will be issued for public review and comment.

In making the final selection, the | ead agency reassesses its initia
determ nation that the preferred alternative provides the best bal ance of trade-
offs, now factoring in any new information or points of view expressed by the
State or community during the public coment period. The decisionmaker will
consider State and community conments regardi ng EPA's eval uation of alternatives
with respect to the other criteria (e.g., potential short-terminpacts
associ ated with inplementation). These comments may hel p EPA determ ne whet her
to modify aspects of the preferred alternative, or whether another alternative
provides a nore appropriate balance. |If the preferred alternative is determ ned
to be the npbst appropriate remedy, in that it offers the best bal ance anong the
factors evaluated, the | ead agency will select that alternative. |If not, the
| ead agency, in conjunction with the support agency, wll select another
protective, cost-effective alternative that provides a better conbination of
Il ong- and short-term effectiveness, reduction of toxicity, mobility, or vol une,
impl ementability, and cost. This may require a discussion of significant
changes in the ROD or the devel opnent of a new proposed plan to be made
avai l abl e for additional public comrent prior to selection of remedy. (See

" 300. 430 preanble section below, "H Conmunity Relations.")

For Fund-financed actions, EPA may consider the need to use Fund nonies at
other sites in selecting a |l ess costly remedy over a nore desirable but
substantially nore expensive alternative as the nost practicable, cost-effective
sol ution.

In selecting a remedy, the statutory requirements di scussed bel ow nust be
satisfied. These requirements will be addressed differently depending on the
scope of the action being taken
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i. The selected remedy is protective of human health and the environnent,
by elimnating, reducing, or controlling risks posed through each pathway such
that human and environmental receptors are no |onger threatened. The
protectiveness eval uation of an operable
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unit may be limted to that unit itself; at a mnimm the protectiveness
determ nation should show that conditions at a site are not exacerbated as a
result of the action.

ii. The selected renedy at |east attains all ARARs, unless use of a waiver
or waivers is justified. For an operable unit, the ARAR determ nation will be
limted to the wastes being actively managed. CERCLA section 121 allows EPA to
wai ve ARARs for actions that are a portion of a nore conprehensive renedy that
will attain ARARs when conpleted. Only Federal and State requirenents that are
applicable or relevant and appropriate to the operable unit must be addressed
Justification nust be provided if a waiver is being invoked

iii. The selected renmedy is cost-effective in that its overal
effectiveness is proportionate to its total costs

iv. The selected renedy utilizes permanent sol utions, treatnent
technol ogi es, or resource recovery technol ogies to the maxi mum extent
practicable. In making this determ nation for an operable unit, the need or
opportunity to take expeditious action at the site may be considered

5. Docunenting decisions. Renedies selected under Superfund are
docunented in a record of decision (ROD). The general process of docunenting
decisions is simlar for both operable units and conprehensive renedi al actions
however, the content and level of detail will vary depending on the scope of the
action. A ROD serves several purposes. |t sumuarizes the problens posed by a
site, the technical analysis of alternative ways of addressing those problens,
and the technical aspects of the selected remedy that are later refined into
design specifications. A ROD is also a |legal docunment that denpnstrates that
the | ead and support agency deci si onmaki ng has been carried out in accordance
with statutory and regul atory requirements and that explains the rationale by
whi ch renmedi es were selected. EPA's decisions will be supported on the basis of
the ROD and other materials in the adm nistrative record in cases that challenge
remedy selection decisions. Finally, RODs are inportant docunments that
summari ze key facts discovered, analyses perforned, and decisions reached by the

| ead and support agencies. A notice of availability of a signed ROD will be
published in a major |ocal newspaper of general circulation. |In addition, the
| ead agency will nmake the ROD available for public inspection and copying at or

near the site, before renedial action begins.
All RODs will have the followi ng comon features
i. A brief summary of the problenms posed by the site, the alternatives

eval uated as potential remedies, the results of that analysis, the rationale for
the remedi al action being selected, and the technical aspects of the selected
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action.

ii. A demonstration that the decision was made in accordance with
statutory and regul atory requirements. The ROD should discuss how the
requirements of section 121 of CERCLA have been addressed, including whether or
not the preference for treatnent as a principal elenent is satisfied or an
expl anation in those cases in which the selected remedial action does not
satisfy this preference

iii. A description of the renediation |evel(s) and/or other performance
levels that the renmedial action is expected to achieve.

iv. A statenment of whether or not hazardous substances, pollutants, or
contami nants will remain at the site such that a five-year review of the
response action will be required (see section 6. bel ow)

v. A discussion of significant changes in the final selected remedy from
the preferred alternative. A responsiveness summary that identifies and
responds to significant coments should be available with the record of
deci si on.

6. Five-year review The CERCLA anmendnents require periodic reviews -- at
|l east every five years -- at sites where the renedial action | eaves hazardous
subst ances, pollutants, or contam nants on-site. EPA interprets this
requirement to nmean that a review is required at those sites where such
substances remain on-site above levels that allow for unrestricted use and
unlimted exposure for human and environnental receptors. This nmeans that
whenever a remedy is selected that assunes limted uses of the land or relies on
institutional controls to ensure attainment of protective exposure levels, a
review will be conducted. In addition, a review will be conducted at sites
where substances remain on-site if the standards initially used to define
protective exposure |levels are subsequently changed. |f the periodic review
shows that a renedy is no |onger protective of human health and the environnent,
addi tional action will be evaluated and taken to mitigate the threat.

In addition to the statutorily required five-year reviews, EPA m ght
specify in its record of decision nore frequent reviews, or specific reviews of
the remedy sel ected, such as assessments of renedial technol ogies that m ght not
have been available at the tine the decision was nade.

C. Alternative Selection Of Renedy Approaches

1. Variations on the site-specific approach. EPA has consi dered
two maj or variations on the site-specific balancing approach laid out in today's
proposed rule, each of which establishes a somewhat different structure. EPA
has consi dered the potential advantages and di sadvant ages associated with the
ki nd of structure these variations would afford. After analysis of public
comrent, EPA may include in the final NCP rule any or a combination of the
options discussed here

i. Variation Nunber 1: Site-specific balancing with a cost-effectiveness
screen. The first variation would follow the process as laid out in the
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proposed rule through the screening of alternatives. However, this approach
woul d: (a) retain the organi zation of evaluation criteria used during screening
through the detailed analysis and selection; (b) not include State and conmunity
acceptance as evaluation criteria; (c) establish an explicit step by which
cost-effectiveness woul d be determ ned that would screen alternatives before the
final determ nation of the practicable extent to which permanent solutions and
treatment technologies will be utilized

The detailed analysis would focus on the three categories of criteria
first examned in the screening step: effectiveness (long- and short-term,
implenentability, and cost. While individual protectiveness and ARARs factors
woul d be examined in the detailed analysis of effectiveness and
inmpl enmentability, the protectiveness finding and final determ nation of ARAR
conmpliance (or justification of a waiver) would not be addressed until the
sel ection step. Reductions in toxicity, mobility, or volume would al so be
anal yzed under effectiveness, rather than as a separate criterion. Under this
approach, State acceptance also would not be an explicit evaluation criterion
Thi s approach would not ask for an explicit characterization of State comments
unl ess there were a disagreenent between EPA and the State over the preferred
alternative in the proposed plan or at the tine of final remedy selection. In
the case where the State is the | ead agency, this approach woul d consider State
acceptance to be built into the process. Where the State is serving as the
support agency, this approach would rely on the support agency comment period on
the conmpleted RI/FS and proposed plan to
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provi de an adequate opportunity for formal comments. Simlarly, conmunity
acceptance would not be an evaluation criterion but a consideration in the fina
sel ecti on phase as public comments received on the proposed plan and RI/FS are
factored into the | ead and support agencies' thinking. Thus, the detailed

anal ysis would be limted to producing an organi zed presentation of the trade-
offs anong alternatives in ternms of effectiveness (short- and long-term
including toxicity, mobility, or volune reduction), inplementability, and cost,
hi ghli ghting those trade-offs of primary inportance for this particular site

The sel ection phase under this alternative approach would be conducted
very simlarly to the proposed rule with the exception that the determ nation of
the cost-effectiveness of the alternatives would be nade as an explicit
screening step prior to selection of the alternative which represents the best
bal ance of factors and utilizes permanent solutions and treatnment technol ogies
to the maxi num extent practicable. Following a check that all alternatives
afford adequate protection and attain their ARARs (or provide grounds for
i nvoking a waiver), the cost-effectivene